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The  House  met  at  three  o'clock. 

PRIVATE  BILLS 

FIRST  READINGS 

Bill  No.  145  (from  the  Senate),  for  the 
relief  of  Mabel  Gertrude  Johnston.— Mr. 
Mewburn. 

Bill  No.  146,  (from  the  Senate),  for  the 
relief  of  Wilfrid  Charles  Brown.— Mr.  Chew. 

Bill  No.  147  (from  the  Senate),  for  the 
relief  of  Gertrude  Andrews— Mr.  Church. 

Bill  No.  148  (from  the  Senate),  for  the 
relief  of  William  Henry  Davidson. — Mr. 
McKay. 

Bill  No.  149  (from  the  Senate),  for  the 
relief  of  George  Robert  Webb.— Mr.  Ross 
(Kingston). 

Bill  No.  150  (from  the  Senate),  for  the 
relief  of  Katharine  Bryans. — Mr.  Church. 

THE  BUDGET 

On  the  Orders  of  the  Day:  . 

Sir  HENRY  DRAYTON  (West  York:  May 
I  ask  my  hon.  friend  the  Minister  of 
Finance  if  he  has  fixed  the  date  for  the 
delivery  of  the  budget? 

Hon.  W:  S.  FIELDING  (Minister  of 
Finance) :  If  my  hon.  friend  will  permit  me, 
I  hope  during  the  week  to  fix  a  definite 
date.   I  would  rather  not  do  it  to-day. 

Mr.  MEIGHEN:  It  will  not  be  this  week? 

Mr.  FIELDING:  It  will  not  be  this  week 


U.S.  LABOUR  DELEGATES  DETAINED 

On  the  Orders  of  the  Day: 

Mr.  J.  S.  WOODSWORTH:  Has  the  Acting 
Minister  of  Immigration  any  further  informa- 
tion to  give  the  House  with  respect  to  the 
Howat  case? 
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Hon.  CHARLES  STEWART  (Acting  Min- 
ister of  Immigration  and  Colonization) :  I  am 
awaiting  further  information.  I  expect  that 
my  decision  will  be  given  this  afternoon. 

FRENCH  TREATY 

BILL  TO   RATIFY  CONVENTION  READ  THE 
THIRD  TIME 

Hon.  W.  S.  FIELDING  (Minister  of 
Finance)  moved  the  third  reading  of  Bill  No. 
23,  respecting  a  certain  Convention  of  Com- 
merce between  His  Majesty  and  the  French 
Republic. 

Motion  agreed  to  and  bill  read  the  third 
time  and  passed. 

SUPPLY— DISALLOWANCE     OF  NOVA 
SCOTIA  STATUTE 

Hon.  WT.  S.  FIELDING  (Minister  of 
Finance) :  Intimation  was  given  that,  follow- 
ing the  third  reading  of  the  French  treaty 
we  would  proceed  to  consider  the  Italian 
treaty  to-day.  That,  however,  has  been  laid 
aside.  I  move  that  the  House  do  now  resolve 
itself  into  committee  of  supply. 

Sir  HENRY  DRAYTON  (West  York):  I 
desire  to  avail  myself  of  the  opportunity 
afforded  by  this  motion  to  move  the  following 
amendment : 

That  all  the  words  after  the  word  "that"  be  struck 
out  and  the  following  be  substituted  therefor: 

"In  the  opinion  of  this  House  the  disallowance  of 
the  statute  enacted  by  the  legislature  of  the  province 
of  Nova  Scotia,  being  chapter  177  of  the  statutes 
enacted  in  the  year  1921,  was  an  abuse  of  the 
Dominion's  powers  of  disallowance,  such  statutes  being 
entirely  intra  vires  of  the  province  and  not  interfering 
with  any  matter  the  subject  of  Dominion  policy  or  ad- 
ministration." 

The  consideration  of  this  motion  involves 
going,  at  some  little  length,  into  the  question 
of  the  veto  power  and  where,  we  stand  in 
connection  with  it.  The  veto  power,  as  all 
members,  I  think,  are  very  well  aware,  came 
into  our  constitutional  system  as  part  of  the 
gradual  process  of  granting  by  the  sovereign 
of  the  right  of  government  of  constitutional 
assemblies.  There  has  been  a  reservation 
here,  there,  and  everywhere  almost,  in  con- 
connection  with  this  matter  of  veto  and  dis- 
allowance. In  Canada  we  start  the  right  of 
veto  at  the  bottom  and  go  on  up  to  the  top. 
We  have  the  right  to  veto  in  the  Dominion 
in  so  far  as  the  provinces  are  concerned;  the 
right  of  veto  in  the  British  authorities  in  so 
far  as  the  Dominion  is  concerned;  and  the 
right  of  veto  in  the  sovereigns  in  so  far  as  the 
Imperial  Parliament  is  concerned.  The  his- 
tory of  vetoing  is  an  interesting  one.  It  is 
very  interesting,  because,  for  example,  the 
first  two  counts  in  the  American  Declaration 
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of  Independence  against  his  Britannic  Ma- 
jesty were  founded  upon  the  use  of  this 
power  of  disallowance  or  veto.  We  have  had 
the  same  thing  in  Canada  ourselves — protests 
against  the  exercise  of  the  veto  power  in 
regard  to  matters  entirely  within  the  pro- 
vincial jurisdiction.  To  this  I  shall  refer  later. 
I  might  also  tell  the  House  that,  as  a  matter 
of  law.  the  veto  still  rests  in  the  Crown,  as. 
a  matter  of  fact  the  last  exercise  of  the  power 
of  veto  by  the  Crown  in  England  was  in  the 
year  1708.  Nominally  the  power  still  exists, 
but  constitutionally  it  is  absolutely  dead.  So 
far  as  the  Dominion  is  concerned,  while  there 
is  that  right  of  veto  in  the  home  government, 
in  so  far  as  we  are  concerned,  it  being  re- 
cognized that  we  have  sovereign  powers  in 
our  own  parliament,  again  constitutionally  that 
legal  right  is.  also  dead  as  Julius  Caesar.  The 
exact  provisions  as  to  veto  in  Canada  are  to 
be  found  in  the  British  North  America  Act. 
Section  56  of  that  act  deals  with  the  vetoing 
of  the  legislation  of  this  parliament  by  the 
Imperial  parliament.  By  section  90  of  the 
same  act  the  provisions  of  section  56,  mutatis 
mutandis,  are  made  to  apply,  with  changes  of 
course  as  to  the  terms  and  the  words,  to  the 
provinces.  So  that  the  jurisdiction  under 
which  the  government  here  acts  was  as  fol- 
lows: 

Where  the  Governor  General  assents  to  a  bill  in  the 
Queen's  name,  he  shall  by  the  first  convenient  op- 
portunity send  an  authentic  copy  of  the  act  to  one  of 
Her  Majesty's  principal  secretaries  of  State,  and  if  the 
Queen  in  council  within  two  years  after  receipt  thereof 
by  the  secretary  of  state  thinks  fit  to  disallow  the  act, 
such  disallowance  with  a  certificate  of  the  secretary  of 
•  state  of  the  day  on  which  the  act  was  received  by  him 
being  signified  by  the  Governor  General  by  speech  or 
message  to  each  of  the  Houses  of  parliament  or  by  pro- 
clamation, shall  annul  the  act  from  and  after  the  day 
of  such  signification. 

We  have  had  a  good  deal  of  trouble  in 
working  out  in  Canada  our  jurisprudence,  if 
we  can  term  it,  under  this  question  of  the 
veto.  We  have  had  two  schools  of  thought. 
I  am  free  to  admit  that  at  one  time  the 
school  of  thought,  which  was  more  advanced 
and  democratic  was  that  advanced  by  my 
hon.  friend's  party  sitting  opposite  to  us. 
I  suppose  the  late  Sir  Oliver  Mowat  did  more 
than  any  other  man  to  advance  and  make 
clear  provincial  rights  in  Canada,  and  we 
found  him  taking  a  very  firm  and  insistent 
stand  in  connection  with  this  question  of 
veto.  You  had  two  schools  of  thought.  You 
had  on  the  one  hand  the  Dominion  administra- 
tor, whose  idea  was  that  he  was  a  sort  of 
wet  nurse  or  judge  extraordinary  of  the  morals 
of  the  province,  and  you  had  on  the  other 
hand  those  who  thought  the  province  within 
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the  exercise  of  their  own  absolute  jurisdiction 
was  supreme — just  as  supreme  as  the  Do- 
minion was  in  the  exercise  of  its  jurisdiction — 
and  that  by  no  stretch  of  imagination  could 
the  Dominion  cabinet  be  erected  into  a  cen- 
sor of  morals  of  provincial  legislation.  We 
have  had  some    disallowances    which  have 
gone  a  long  way — much  further  than  they 
should  have.   We  have  had  disallowances  that 
have  been  frankly  termed  ridiculous — held 
and  shown  to  be  ridiculous,  as  the  result  of 
subsequent  litigation.    On  the  other  Jiand,  we 
have  had  disallowances  which  were  necessary 
and  proper  in  connection  with  the  function- 
ing of  the  country  as  a  whole.   I  think  I  am 
fair  to  my  hon.  friend  when  I  say  that  in 
this  case  he  makes  for  us  a  new  precedent. 
I  think  I  am  fair  when  I  say  that  this  is  the 
first  case  where  the  immorality  and  the  in- 
justice of  the  legislation  is  made  the  sole  and 
only    ground    for    disallowance.     We  have 
different    cases    which    dealt    with  vested 
rights.      I  am  going  to  refer  to  a  few  of 
them  later  on.      We  have  had  legislation 
which  has  stepped  in  between  litigants  and 
the  courts.     But  to-day  we  have  to  consider 
a  case  where  the  injustice  of  the  legislation — 
I  think  I  am  putting  it  fairly — as  passed  upon 
by  my  hon.  friend,  is  such  in  his  opinion 
that,  irrespective  of  the  constitutional  right 
of  the  province,  he  may  disallow  it.  There- 
fore, I  think  I  am  fair  in  saying  that  we 
to-day  have  a  new  idea,  the  idea  that,  un- 
trammelled by   any   consideration — by  con- 
siderations of  Dominion  policy,  considerations 
of  overlapping  of  different  governmental  ac- 
tivities, questions  of  Dominion  legislation  on 
the  one  hand  and  provincial  administration 
on  the  other — on  the  mere  question  as  to  the 
good  faith  of  the  legislature,  an  act  may  be 
disallowed.   As  I  say  the  United  States,  in 
their  Declaration  of  Independence,  made  this 
the  first  and  second  counts  in  their  indictment. 

There  was  a  great  conference  held  in 
Quebec — my  hon.  friend  will  remember  the 
year;  I  think  it  was  in  1889 — for  the  purpose 
of  upholding  provincial  rights  and  of  prevent- 
ing encroachments  by  Dominion  authority. 
At  the  time  that  conference  was  called  in  the 
city  of  Quebec  by  the  then  provincial  premier, 
the  Hon.  Honore  Mercier,  the  first  resolution  • 
passed  and  unanimously  passed,  was  that  the 
right  to  disallow  provincial  acts  should  be 
transferred  from  the  Dominion  to  the  Imperial 
government  as  was  the  case  before  confedera- 
tion. The  provinces  at  that  time  were  im- 
patient at  Dominion  action.  Of  course,  the 
particular  thing  about  which  they  were 
troubled  at  that  time  was  the  Streams  Act. 
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which  had  been  disallowed  once  and  then 
again.  The  disallowance  was  admittedly  im- 
proper and  the  act  was  finally  allowed  to  take 
its  course.  But  the  resentment  against  this 
encroachment  upon  provincial  rights  was  so 
great  that  the  Quebec  conference  unanimously 
passed  the  resolution  to  which  I  have  referred. 
In  other  words,  the  provincial  idea  was  and 
is,  as  regards  legislation  which  is  entirely 
within  the  right  of  the  province,  that  the 
right  of  a  province  to  legislate  is  just  as  ab- 
solute as  is  the  right  of  the  Imperial  parlia- 
ment itself  or  the  Dominion  or  any  other 
sovereign  body.  I  am  free  to  admit  that  that 
right,  of  recent  years,  has  been  absolutely  re- 
cognized by  the  Dominion,  and  I  think  I  am 
correct  in  stating  that  this  is  the  first  illustra- 
tion we  have  had  for  many  years  of  any  at- 
tempt being  made  to  interefere  with  provincial 
authority  and  jurisdiction. 

I  now  turn  to  the  act  which  is  the  subject 
of  discussion,  and  which  is  an  act  of  the  pro- 
vince of  Nova  Scotia,  chapter  177  of  the 
statutes  of  the  year  1921.  In  the  first  instance, 
I  want  to  make  this  point  •  absolutely  clear,  I 
do  not  conceive  myself  charged  with  the  duty 
of  here  discussing  the  question  whether  that 
act  was  properly  passed  or  not,  or  whether  it 
was  a  proper  act  or  not.  It  is  sufficient  to] 
show  that  it  was  an  act  which  the  local  legis- 
lature,  seized  of  local  conditions,  with 
knowledge  of  their  properties,  lands  and  citi- 
zens, thought  they  ought  to  pass.  It  would 
be  just  as  presumptious  for  me  on  the  one 
hand  to  say  that  it  was  right,  as  it  would  be 
on  the  other  to  say  that  it  was  wrong.  It 
was  their  business;  it  was  their  act.  It  is 
however,  necessary  to  show  just  why  that 
legislation  came  about. 

Mr.  McMASTER:  Do  I  understand  the 
hon.  member  to  propose  to  lay  before  this 
House  the  idea  that  no  matter  how  repug- 
nant to  sentiments  of  justice  an  act  passed 
by  a  local  legislature  might  be,  that  question 
should  not  be  considered  by  us  in  a  matter  of 
this  sort. 

Sir  HENRY  DRAYTON:  I  would  ask  my 
hon.  friend— what  constituted  this  House  as 
keeper  of  the  morals  of  another?  What  made 
this  House  the  judge  of  the  representatives 
chosen  by  the  people  of  any  province?  .Where 
is  any  proper  appeal  from  the  acts  of  any 
representative  except  to  the  sovereign  people  j 
of  the  province  that  elected  him?  On  the  I 
one  hand  you  have  the  democratic  idea  of 
government  by,  for  and  of  the  people  with 
responsibility  to  the  people.  On  the  other 
you  have  the  idea  of  responsibility  not  to  the 
people  but  to  the  Dominion  cabinet.  My 
view  is  that  responsibility  is  to  the  people. 
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An  action  was  brought  in  the  Supreme  Court 
of  Nova  Scotia  for  the  purpose  of  setting  aside 
a  transaction  which  arose  apparently  under 
the  following  circumstances.  There  was  \a 
firm  or  partnership  in  which  a  Mr.  MacNeil 
was  a  partner;  he  bought  a  property  which  he  ' 
described  to  be  a  farm,  and  as  was  said,  he 
thought  he  was  buying  a  farm.  He  entered 
into  an  agreement  in  November,  1910,  for  the, 
•acquisition  of  the  property.  The  MacNeils 
assert  that  by  a  family  arrangement  of  many 
years  standing,  that  property  was  to  go  to 
Miss  MacNeil  for  her  care  of  her  brothers, 
in  looking  after  them  when  they  were  young, 
keeping  the  house  and  the  like.  The  pur- 
chase price  was  $2,000.  The  deed  was  taken 
in  April,  1911,  and  was  taken  as  I  say,  \n  the 
name  of  Miss  MacNeil.  During  the  period 
of  time  which  elapsed  between  the  agreement 
and  the  deed,  it  is  said  that  gypsum  was  dis- 
covered on  the  property  in  March,  1911,  and 
that  an  option  to  sell  this  property  had  been 
given  by  the  MacNeils  for  $35,000.  The  firm 
goes  into  liquidation  and  an  action  is  brought 
against  Miss  MacNeil  by  the  assignee  of  the 
firm,  to  have  that  transferred  to  her  declared 
to  be  null  and  void  as  against  the  creditors. 
The  case  goes  to  trial  and  Miss  MacNeil  is 
successful  at  the  trial.  The  case  then  goes 
to  the  court  in  banc  of  Nova  Scotia  and  is 
heard  by  three  judges.  Two  of  them  decide 
against  Miss  MacNeil,  and  one  decides  in  her 
favour.  The  case  then  comes  down  to  Ot- 
tawa and  is  heard  by  the  Supreme  Court  of 
Canada,  three  out  of  five  judges  of  the  Su- 
preme Court  finding  against  her.  Therefore, 
as  regards  judicial  opinion  on  the  subject,  we 
have  four  judges  saying  one  thing  is  right  and 
five  judges  saying  that  thing  is  wrong.  As  I 
look  at  the  record,  one  matter  which  was 
greatly  stressed  was  the  fact  that  MacNeil 
haol  secured,  not  a  farm,  but  a  very  valuable 
property  which  he  intended  to  exploit.  A 
great  deal  was  said,  in  the  evidence  at  the 
trial,  as  to  the  value  of  the  property.  The 
point,  of  course,  is  made  as  to  the  ridicu- 
lousness of  the  consideration,  and  so  on  and  so 
forth.  It  is  rather  interesting  to  see  what 
is  done  by  these  people  for  whom  my  hon. 
friend  takes  this  extraordinary  action,  as  I 
conceive  it  to  be.  The  assignee,  upon  getting 
hold  of  the  property,  turns  around  and  sells 
it,  for  the  sum  of,  not  $35,000  or 
anything  like  that,  but  $2,500,  to  one 
of  the  chief  witnesses  against  Miss  MacNeil. 
And  then  after  that  the  Plaster  Quarries  is  in- 
corporated with  $300,000  worth  of  stock,  a  bond 
issue  of  $150,000,  and  a  prospectus  showing  a 
value  of  property  of  $2,750,000.  Well,  matters 
stand  in  this  shape  when  Mr.  MacNeil,  a 
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brother,  comes  back  from  overseas,  and  the 
question  is  then  taken  up  by  the  Army  and 
Navy  Veterans  who  hold  three  separate  exam- 
inations. Allegations  are  made  that  this 
judgment  was  got  at  the  expense  of  truth  and 
justice,  that  it  was  got  by  evidence  which  did 
not  disclose  the  fact  that  numerous  witnesses 
who  were  called  were  never  subjected  to 
cross-examination,  and  that  an  absolute  wrong 
had  been  done  to  the  MacNeil  family.  And  it 
is  to  the  question  of  that  alleged  wrong  that 
the  legislature  addressed  itself.  Now,  if  this 
act  be  so  awful,  if  its  immorality  be  so  trans- 
parent, one  would  naturally  suppose  that  a 
terrible  lot  of  people  must  have  had  to  do 
with  its  passage,  which,  of  course,  would  be  a 
dreadful  thing.  Before  leading  up  to  the  act, 
however,  I  will  go  down  the  steps  with  a  view 
to  seeing  just  who  had  to  do  with  this  matter, 
what  is  their  status,  and  whether  they  are 
gentlemen  who  have  such  a  standing  in  that 
community  that  one  would  at  least  suppose 
that  they  would  not  try  to  do  something  which 
was  immoral,  wrong  and  against  all  public 
interest.  The  file  shows  one  thing,  first  of  all. 
It  shows  that  Mr.  Stewart,  of  the  firm  of 
Henry,  Rogers,  Harrison  and  Stewart,  took 
this  question  up  in  the  first  instance.  I  think 
my  hon.  friends  from  Nova  Scotia  at  any 
rate  will  agree  with  me  that  there  is  no  more 
reputable  practitioner  in  that  province  than  Mr. 
Stewart,  or  a  firm  of  better  standing  than 
that  to  which  he  belongs.  He  writes  this 
letter  of  date  May  9,  1921 ; 

Mr.  D.  S.  MacNeil  is  promoting  a  bill  in  the  legis- 
lature which  comes  up  before  the  Committee  on  Private 
and  Local  Bills  at  10.30  to-morrow.  Mr.  MacNeil's 
family  were  badly  done  in  an  action  concerning  the 
title  to  lands  at  that  time  believed  to  be  farm  lands, 
but  subsequently  found  to  contain  large  deposits  of 
gypsum.  In  the  main,  the  circumstances  are  as  follows: 
Mr.  MacNeil's  brother  had  agreed  with  his  sister  that 
if  she  would  devote  her  time  to  supporting  the  younger 
members  of  the  family  he  would  purchase  a  farm  for 
her  which  was  ultimately  to  become  the  property  of  Mr. 
MacNeil,  who  is  promoting  the  bill. 

This  is  another  MacNeil,  the  returned 
soldier. 

This  was  done,  but  subsequently  on  the  firm  in  which 
Mr.  MacNeil  was  partner  becoming  insolvent  through 
what  appears  to  be  the  collusive  action  between  the 
assignees  in  insolvency  and  MacNeil's  partner,  a  case 
was  made  for  declaring  the  property  as  having  been 
purchased  with  partnership  moneys.  The  case  was  very 
badly  conducted,  I  think.  In  any  event,  although  win- 
ning at  the  trial,  the  case  was  lost  on  appeal  to  the 
Supreme  Court  of  Nova  Scotia  and  in  the  Supreme 
Court  of  Canada  by  a  vote  of  three  to  one. 

I  think  that  is  a  mistake;  in  the  report  I 
saw  it  was  three  to  two. 

Since  the  action  was  determined  sufficient  facts  have 
come  to  light  to  warrant  the  conclusion  that  the  deci- 
sion was  a  miscarriage  of  justice.  I  have  gone  through 
the  facts  very  carefully  and  have  satisfied  myself  that 
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there  has  been  a  miscarriage  of  justice  although  I  was 
not  interested  in  the  case  before  the  oourts.  Mr. 
MacNeil  asked  me  in  February  to  look  into  the  matter 
and  to  prepare  a  bill  for  him  to  submit  to  the  legis- 
lature. 

What  gentleman  is  that  letter  written  to? 
What  is  his  standing  in  the  community?  That 
letter  is  written  to  the  gallant  son  of  my  hon. 
friend  the  Acting  Minister  of  National  De- 
fence (Mr.  Macdonald)  who  to-day  wears  his 
Majesty's  decorations  for  distinguished  con- 
duct overseas.  Now,  Sir,  that  is  the  class 
of  gentlemen  who  had  to  do  with  the  matter 
before  the  legislature.  There  was  another 
firm  that  was  interested,  a  firm  with  which 
some  others  of  my  friends  are  fairly  convers- 
ant and  for  which  I  make  every  claim  to 
responsibility  and  respectability. 

Mr.  JACOBS:    Hear,  hear. 

Sir  HENRY  DRAYTON:  I  refer  to  the 
firm  of  Maclean,  Burchell  and  Ralston.  Mr. 
Ralston  is  the  gentleman  whom  this  govern- 
ment chose  to  act  as  chairman  of  its  Com- 
mission on  Pensions,  a  man  whose  probity,  as 
it  should  be,  is  beyond  question.  He  was  act- 
ing in  this  case. 

Mr.  MARTELL:  I  know  something  of  the 
matter,  and  I  might  observe  that  Colonel 
Ralston  never  appeared  before  any  committee 
of  the  legislature  of  Nova  Scotia  in  support  of 
the  bill.  He  was  written  to.  Mr.  Burchell 
did  appear  before  one  of  the  committees  of 
which  I  was  secretary,  but  Colonel  Ralston 
never  appeared  before  the  legislature  in  be- 
half of  the  bill. 

Sir  HENRY  DRAYTON:  I  had  not  fin- 
ished my  story;  I  was  going  to  come  to  that 
in  time.  Colonel  Ralston  acted  as  counsel,  not 
before  the  legislature,  because  so  far  as  the 
committee  work  was  concerned  the  matter  Was 
looked  after  by  Mr.  Burchell,  the  senior  mem- 
ber of  the  firm.  Is  he  not  the  senior  member 
of  that  firm? 

Mr.  MARTELL:  Yes. 

Sir  HENRY  DRAYTON :  Now,  Mr.  Speak- 
er, the  manner  in  which  this  business  was 
conducted,  if  this  case  is  as  it  is  represented 
to  be,  would  suggest  one  of  two  things* 
either,  on  the  one  hand,  it  reflects  tremendous 
credit  on  these  gentlemen  in  their  ability  to 
pull  the  wool  over  the  eyes  of  a  very  ignorant 
body  of  legislators;  or,  on  the  other  hand, 
it  shows  great  merit  in  the  MacNeil  case; 
because  this  file  shows  that  there  was  only 
one  person  opposing  this  legislation  of  all 
those  who  were  concerned  in  it. 

Mr;  MARTELL:  Where  did  the  hon.  mem- 
ber get  that  information? 


Sir  HENRY  DRAYTON:  I  have  not  the 
information  my  hon.  friend  has;  the  informa- 
tion I  have  I  gather  from  the  file.  There  is 
an  extraordinary  letter  on  file  in  this  case. 

Mr.  MARTELL:  If  my  hon.  friend  will 
look  up  the  proceedings  in  the  Legislative 
Council  he  will  find  that  three  or  four  mem- 
bers voted  against  the  bill,  amongst  them  Mr. 
Chisholm,  the  chairman  of  the  committee. 

Sir  HENRY  DRAYTON:  Perhaps  my  hon. 
friend  was  there  and  he  may  have  taken  part 
in  the  matter;  I  do  not  know  anything  about 
that.  I  am  simply  going  by  the  file,  and  as 
I  say,  there  is  an  extraordinary  letter  to  be 
found  there. 

Mr.  SHAW:  Wliat  file  is  the  hon.  member 
referring  to? 

Sir  HENRY  DRAYTON:  I  am  referring  to 
the  file  brought  down  by  the  government  in 
its  return,  and  I  am  looking  at  the  moment 
at  a  letter  written  by  Mr.  N.  H.  Meagher, 
who  was  a  judge,  and  who  has  been  very 
active  in  the  work  that  is  being  carried  on 
for  the  purpose  of  getting  this  bill  disallowed. 
Whether  the  judge  was  right  or  wrong  I  do 
not  know.  Of  course,  the  MacNeils  case  always 
say  he  is  wrong,  but  this  is  what  he  says: 

To  the  credit  of  the  hon.  C.  P.  Chisholm,  be  it  said, 
he  did  his  best  alone  and  unaided  to  (prevent  the  pass- 
age of  this  unexampled  legislation. 

Ex-Judge  Meagher  may  have  been  wrong; 
I  do  not  know;  but  there  is  the  letter.  Well, 
the  act  then  is  passed,  and  what  it  does  is  to 
vest  ffhese  lands  in  Mr.  MacNeil.  But  the 
act  does  not  stop  with  that  vesting  order.  It 
does  not  say,  as  is  said  on  the  floor  of  this 
House,  that  the  legislature  has  the  right  to 
take  one  man's  property  from  him  and  give 
it  to  some  other  man  without  compensation 
or  without  this  House  having  the  slightest 
right  to  say  a  word  in  the  matter,  and  with- 
out recourse  to  law,  as  has  been  said  repeat- 
edly and  with  great  emphasis  by  a  former 
Minister  of  Justice,  Sir  Allen  Aylesworth. 
Oh  no,  not  at  all.  They  say  here:  "Apparently 
there  has  been  a  miscarriage  of  justice.  Evi- 
dence that  ought  to  have  been  given  has  not 
been  given  Wrong  conclusions  appear  to 
have  been  come  to.  Let  the  parties  get  at 
this  all  over1  again.  Put  Miss  MacNeil  back 
where  she  was  and  at  the  same  time  revive 
all  the  equities  which  anybody  had  against 
her."  So  that,  in  effect,  the  extent  of  the 
hardship  which  was  placed  upon  these  gentle- 
men who  floated  the  company  was  that  they 
had  to  submit  their  rights  again  to  the 
Supreme  Court  of  Nova  Scotia.  Here  is  the 
clause : 


2440 


COMMONS 


The  claims,  rights  and  interests  of  all  persons  and 
bodies  corporate  in  respect  to  thd  trusts  and  equities, 
if  any,  mentioned  in  section  1  of  this  act,  shall  be 
forever  barred,  unless  an  action,  suit  or  other  pro- 
ceeding is  brought  in  the  Supreme  Court  of  Nova 
Scotia  for  the  purpose  of  declaring,  enforcing  or  estab- 
lishing of  such  claim,  right  or  interest  within  one  year 
lifter  the  date  of  the  coming  into  force  of  this  act. 

And  the  first  section  declared  that  Miss 
MacNeil  held  subject  to  those  rights  and 
equities. 

The  next  thing  done  after  that  is  the  appli- 
cation to  disallow.  That  application  in  the 
first  instance  is  met  by  a  request  from  the  de- 
partment here  to  the  local  legislature  that  the 
act  should  be  repealed.  The  local  govern- 
ment or  somebody  caused  to  be  introduced  a 
bill  for  the  purpose  of  repealing  the  act.  The 
Nova  Scotia  legislature  apparently  was  still  un- 
repentant and  still  thought  it  had  done  the 
right  thing — the  bill  did  not  pass. 

Mr.  ARCHAMBAULT :  Was  it  discussed  in 
the  House? 

Sir  HENRY  DRAYTON:  I  will  read  to  my 
hon.  friend  everything  the  file  says.  My  per- 
sonal information  is  confined  to  the  file. 

A  bill  was  introduced  on  the  28th  ultimo,  and  a  copy 
of  it  is  enclosed  herewith.  The  bill  passed  first  and 
second  readings  and  got  before  the  committee  on  law 
amendments,  but  I  regret  to  say  the  legislature  closed 
before  the  bill  was  reported  to  the  House. 

This  is  what  is  then  said  about  it: 

I  quite  appreciate  that  in  an  ordinarv  case  dis- 
allowance of  a  provincial  act  upon  the  ground  of  its 
conflict  with  the  principles  of  justice  would  introduce 
a  principle  of  action  with  respect  to  provincial  legis- 
lation which  it  might  afterwards  be  found  difficult 
to  restrict  within  due  limits,  and  which  no  doubt  would 
be  resented  by  the  provinces;  but  in  the  present  case 
I  am  directed  to  state  that  the  government  in  Nova 
Scotia  will  not  oppose  the  disallowance  of  the  act  if  the 
case  is  regarded  as  an  exceptional  one  and  not  as  a 
precedent. 

What  an  extraordinary  suggestion  that  is, 
Mr.  Speaker — worse  even  than  my  hon.  friend's 
so  far  as  the  Nova  Scotia  authorities  are  con- 
cerned. They  say:  "As  a  matter  of  right 
there  is  no  Dominion  jurisdiction.  Once  you 
step  into  this  field  who  is  there  to  say  where 
you  shall  stop?  Don't  do  it."  On  the  other 
hand,  the  suggestion  is:  "Well,  just  do  it  this 
once.  We  don't  mind.  It  is  all  wrong,  but 
so  long  as  you  don't  hold  it  against  us,  and 
promise  never  to  do  it  again,  why,  do  it  this 
once." 

Mr.  HUGHES:  Has  Nova  Scotia  still  the 
right  to  repeal? 

Sir  HENRY  DRAYTON:  Everything  is 
gone  now  so  far  as  that  act  is  concerned  it  has 
been  killed  by  the  Dominion  authorities.  Now, 

[Mr.  Shaw.] 


on  the  question  of  right  it  is  significant  to 
notice  the  following: 

I  may  add  that  if  the  bill  had  been  reported  by  the 
committee  it  is,  to  say  the  least,  very  doubtful  that  a 
majority  of  the  House  of  Assembly  or  of  the  Legisla- 
tive Council  would  have  supported  it,  as  many  of  the 
members  were  imbued  with  the  feeling  that  a  grave 
injustice  had  been  done  to  J.  E.  MacNeil  because  they 
thought  her  case  had  not  been  properly  presented  to 
the  court. 

Now,  Mr.  Speaker,  I  propose  to  refer  to  some 
authorities  to  show  just  what  the  course  of 
action  has  been  in  connection  with  this  right 
which  has  been  so  much  disputed  and  which 
we  thought  had  been  settled  in  the  interests 
of  local  autonomy  and  public  rights.  I  am  not 
going  to  cite  many  of  these  authorities  be- 
cause we  have  some  cases  which  deal  so  fully 
with  the  matter  that  I  do  not  think  it  is 
necessary  to  burden  the  House  with  very 
many  references.  First  of  all  I  am  going  to 
refer  to  the  report  of  the  hon.  Sir  Allen  Ayles- 
worth,  when  Minister  of  Justice,  in  the  Cobalt 
Lake  and  Kerr  Lake  Mining  Case  Act.  I  am 
quoting  from  Provincial  Legislation,  volume 
2,  at  page  81,  where  the  issue  is  shortly  stated 
as  follows: 

The  case  upon  which  the  petitioning  company  relies 
is  therefore  briefly  that  the  company  having  under 
the  provisions  of  the  general  mining  law  of  Ontario 
acquired  the  right  to  this  mining  property  through  dis- 
covery by  Green  and  the  assignment  of  Green's  interest, 
the  Ontario  government  proceeded  to  sell  the  property 
to  the  Cobalt  Lake  Mining  Company,  disregarding  the 
rights  of  the  petitioning  company,  and  that  upon  these 
being  asserted  in  the  courts  the  statute  in  question  was 
passed,  the  effect  of  which  really  is  to  transfer  the 
petitioning  company's  title  to  the  Cobalt  Lake  Mining 
Company  and  to  preclude  the  petitioners  from  any 
redress  notwithstanding  their  claim  to  be  the  true 
owners  of  the  property. 

There  we  have  a  case  where  the  courts  are 
absolutely  shut  out,  where  the  title  is  taken 
away  from  one  and  given  to  the  other.  That 
is  the  issue,  as  stated  by  Sir  Allen  Aylesworth 
in  reporting  it  to  this  House,  that  is  the  issue 
which  he  conceives  he  is  considering,  and  that 
is  the  important  point  to  remember  in  going 
through  his  report.  The  date  of  his  report 
is  April  21,  1908.  A  little  history  is  given  by 
the  writer  at  page  82,  where  he  states: 

The  Honourable  David  Mills,  when  Minister  of 
Justice,  had  occasion  to  report  upon  an  Ontario  statute, 
1  Edward  VII,  chapter  21,  as  to  which  a  petition  had 
been  submitted  seeking  disallowance  for  the  reason, 
among  others,  that  the  act  impaired  or  interfered  with 
an  existing  contract.  The  minister  stated:  "The  under- 
signed conceives  that  Your  Excellency's  government  is 
not  concerned  with  the  policy  of  this  measure." 

Hon.  gentlemen  will  see  that  that  stand  was 
taken  as  far  back  as  1897  if  my  memory  is 
correct. 

"It  is  no  doubt  intra  vires  of  the  legislature,  and  if 
it  be  unfair  or  unjust  or  contrary  to  the  principles 
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which  ought  to  govern  in  dealing  with  private  rights 
the  constitutional  recourse  is  to  the  legislature,  and 
the  acts  of  the  legislature  may  be  ultimately  judged  by 
the  people." 

The  undersigned  does  not  consider,  therefore,  that 
Your  Excellency  ought  to  exercise  the  power  of  disal- 
lowance in  such  cases. 

The  hon.  member  for  Brome  (Mr.  Mc- 
Master)  will  note  that  Hon.  Mr.  David  Mills, 
in  precise  language,  answers  the  very  question 
he  put  to  me  at  the  opening  of  this  debate. 
Then  again,  the  same  Minister  of  Justice,  in 
his  report  of  1901,  says: 

The  undersigned  bases  his  refusal  to  recommend  dis- 
allowance upon  the  fact  that  the  application  proceeds 
upon  grounds  affecting  the  substance  of  the  act  in 
regard  to  matters  undoubtedly  within  the  legislative 
authority  of  the  province  and  not  affecting  any  matter 
of   dominion  policy. 

Certainly  every  word  of  that  applies  to 
this  case. 

It  is  alleged  that  the  statute  affects  pending  litiga- 
tion, and  rights  existing  under  previous  legislation  and 
grants  from  the  province. 

It  will  be  seen  that  the  case  here  is  on  all 
fours  with  the  one  mentioned  in  this  report, 
where  the  act  affected  rights  existing  under 
previous  legislation  and  grants  from  the  pro- 
vince. 

The  undersigned  considers  that  such  legislation  is 
objectionable  in  principle,  and  not  justified,  unless  in 
very  exceptionable  circumstances,  but  Your  Excellency's 
government  is  not  in  anywise  responsible  for  the  prin- 
ciple of  the  legislation,  and,  as  has  been  already  stated 
in  this  report,  with  regard  to  an  Ontario  statute,  the 
proper  remedy  in  such  cases  lies  with  the  legislature 
or  its  constitutional  judges. 

Then  the  next  Minister  of  Justice,  Sir 
Charles  Fitzpatrick,  entirely  approves  of  that 
course  of  action.   He  says: 

It  appears  that  litigation  was  pending  between  the 
government  and  the  petitioners  at  the  time  of  the 
passing  of  the  act  with  regard  to  the  petitioners'  lia- 
bility to  pay  these  royalties,  and  no  doubt  a  very  strong 
case  is  made  out  by  the  petitioners  in  support  of  the 
view  that  the  legislature  should  have  allowed  the  exist- 
ing law  io  operate,  and  should  not  have  undertaken  to 
legislate  so  as  to  diminish  or  affect  existing  rights.  The 
undersigned  cannot  help  expressing  his  disapprobation 
of  measures  of  this  character,  but  there  is  a  difficulty 
about  Your  Excellency  in  Council  giving  relief  in  such 
cases  without  affirming  a  policy  which  requires .  Your 
Excellency's  government  to  put  itself  to  a  large  extent 
in  the  place  of  the  legislature  and  judge  of  the  pro- 
priety of  its  acts  relating  to  matters  committed  by  the 
constitution  to  the  exclusive  legislative  authority  of  the 
province. 

And  the  report  goes  on  just  in  the  same 
way.  It  shows  clearly  that  no  matter  how 
vicious  the  legislation  may  be,  no  matter  how 
wrong  it  is,  the  jurisdiction  of  the  province 
is  absolute  in  connection  with  the  matter 
which  has  been  placed  so  entirely  in  their 
hands. 

There  is  another  case  I  am  going  to  trouble 
the  House  with,  and  that  is  the  report  of 
Sir  Allen  Aylesworth  in  connection  with  the 


hydro-electric  legislation.  In  that  report, 
which  is  dated  March  29,  1910,  he  takes  the 
same  stand;  in  fact,  he  goes  further  than  he 
did  before;  he  felt  the  case  was,  perhaps,  a 
more  extreme  one.  He  refers  to  two  deci- 
sions of  the  Privy  Council  dealing  with  the 
question  of  the  British  North  America  Act, 
and  I  just  want  to  read  one  or  two  references 
in  that  connection.  Lord  Watson,  in  the 
case  of  the  Maritime  Bank  vs.  the  Receiver 
General  of  New  Brunswick,  says: 

The  object  of  the  act  was  neither  to  weld  the 
provinces  into  one  nor  to  subordinate  provincial  gov- 
ernments to  a  central  authority — 

That  is  what  my  hon.  friend's  action  here 
has  done. 

— but  to  create  a  federal  government  in  which  th»y 
should  all  be  represented,  entrusted  with  the  exclusive 
administration  of  affairs  in  which  they  had  a  common 
interest,  each  province  retaining  its  independence  and 
autonomy.  That  object  was  accomplished  by  dis- 
tributing between  the  Dominion  and  the  provinces 
all  powers,  executive  and  legislative,  and  all  public 
property  and  revenues  which  had  previously  belonged 
to  the  provinces,  so  that  the  Dominion  government 
should  be  vested  with  such  of  these  powers,  property 
and  revenues  as  were  necessary  for  the  due  performance 
of  its  constitutional  functions. 

And  so  on.   Then  he  continues: 

But,  in  so  far  as  regards  those  matters  which,  by 
section  92,  are  specially  reserved  for  provincial  legisla- 
tion- 
It  is  not  necessary  for  me  to  point  out 
that  property  and  civil  rights  are  by  that 
section  specially  reserved  to  the  provinces, 
and  that  is  the  only  matter  that  is  touched 
upon  at  all  by  this  act  that  has  been  dis- 
allowed. 

— the  legislation  of  each  province  continues  to  be  free 
from  the  control  of  the  Dominion  and  as  supreme 
as  it  was  before  the  passing  of  the  act. 

That  is  what  the  House  of  Lords  thinks. 
Then  again,  Sir  Barnes  Peacock,  in  the  case  of 
Hodge  vs.  The  Queen,  says: 

When  the  British  North  America  Act  enacted  that 
there  should  be  a  legislature  for  Ontario,  and  that  its 
legislative  assembly  should  have  exclusive  authority 
to  make  laws  for  the  province  and  for  provincial 
purposes  in  relation  to  the  matters  enumerated  in 
section  92,  it  conferred  powers  not  in  any  sense  to 
be  exercised  by  delegation  from  or  as  agents  of  the 
Imperial  parliament,  but  authority  as  plenary • and  as 
ample  within  the  limits  prescribed  by  Section  92  as 
the  Imperial  parliament  in  the  plentitude  of  its  powers 
possessed  and  could  bestow.  Within  these  limits  of 
subject  and  area,  the  local  legislature  is  supreme,  and 
has  the  same  authority  as  the  Imperial  parliament  or 
the   parliament   of   the  Dominion. 

My  hon.  friend  says  it  is  not  supreme; 
that  he  can  at  any  time  interfere  and  say, 
"Tins  bill  which  you  have  passed  dealing  with 
property  and  civil  rights  is  in  my  opinion 
immoral ;  it  is  not  a  far  bill  and  because  I  do 
not  think  it  is  a  fair  bill  I  disallow  it." 
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Again,  Lord  Herschell,  in  the  case  of  Brophy 
vs.  the  Attorney  General  of  Manitoba,  says: 

In  relation  to  the  subjects  specified  in  section  92 
of  the  British  North  America  Act  and  not  falling  within 
those  set  forth  in  section  91,  the  exclusive  powers  of 
the  provincial  legislatures  may  be  said  to  be  absolute. 

M3'  hon.  friend  takes  issue  with  that  state- 
ment. In  the  Fisheries  case  the  same  learned 
iord  said: 

The  suggestion  that  the  power  might  be  abused 
so  as  to  amount  to  a  practical  confiscation  of  property, 
does  not  warrant  the  imposition  by  the  courts  of 
any  limit  upon  the  absolute  power  of  legislation  con- 
ferred. The  supreme  legislative  power  in  relation  to 
any  subject  matter  is  always  capable  of  abuse,  but  it 
is  not  to  be  assumed  that  it  will  be  improperly  used ; 
if  it  is,  the  only  remedy  is  an  appeal  to  those  by 
whom  the  legislature  is  elected. 

That  is  a  very  cogent  paragraph,  and  it 
shows  how  dangerous  this  sort  of  thing  is. 
Why,  Mr.  Speaker,  if  it  be  right  for  the 
Dominion  to  say  to  this  province  or  that  pro- 
vince, "Your  legislation  is  immoral,  therefore 
we  will  disallow  it,"  under  the  same  statute 
and  the  very  same  terms  you  are  in  effect 
saying  that  the  British  parliament  has  exactly 
the  same  right  to  oversee,  catechise  or  dis- 
allow every  thing  we  do,  if  they  want  to.  The 
cases  are  exactly  the  same;  there  is  no  differ- 
ence.  The  terms  of  the  bond  are  the  same; 

every  word  and  every  comma  is  the 
4  p.m.   same;  the  only  change  is  in  the 

name.  My  hon.  friend  says  to  Nova 
Scotia:  "It  is  quite  true,  you  have  full  and 
ample  jurisdiction  to  deal  with  these  matters, 
and  you  are  supposed  to  do  the  right  thing, 
but  I  do  not  think  you  are  doing  the  right 
thing  so  I  am  going  to  disallow  this  legis- 
lation." Well,  in  doing  that  my  hon.  friend 
is  inviting  for  the  government  exactly  the 
same  oversight  on  the  part  of  the  Imperial 
authorities. 

There  ought  to  be  some  finality  and  the  fin- 
ality ought  to  be  such  as  to  assure  the  right 
of  the  people  concerned.   Sir  Allen  points  out : 

— that  it  is  impossible  to  suppose  that  previously  to  the 
union  of  the  provinces  Her  Majesty's  government  would 
under  the  corresponding  powers  of  section  38  of  the 
act  on  the  union  of  the  two  provinces  of  Canada,  have 
disallowed  a  provincial  act  for  reasons  such  as  those 
now  urg^d  for  disallowance  of  the  Ontario  Power  Com- 
mission Amendment  Act  1909,  and  the  undersigned  is 
not  aware  of  any  reason  why  the  power  of  disallowance 
should,  in  present  circumstances  be  exercised  more 
liberally  or  upon  grounds  which  would  not  have  pre- 
viously availed. 

This  view  is  not  confined  to  the  more  recent 
cases.  In  the  case  of  Severn  vs.  the  Queen, 
heard  in  the  Supreme  Court  in  1878  and  re- 
ported in  volume  2  of  the  Supreme  Court  re- 
ports, page  96,  the  judgment  of  the  Chief 
Justice  reads : 

[Sir  Henry  Drayton.] 


Under  our  system  of  government  the  disallowing  of 
statutes  passed  by  a  local  legislature  after  due 
deliberation,  asserting  a  right  to  exercise  powers  which 
they  claim  to  possess  under  the  British  North  America 
Act,  will  always  be  considered  a  harsh  exercise  of  power 
unless  in  case  of  a  great  and  manifest  necessity  and 
where  the  act  is  so  clearly  beyond  the  powers  of  the 
(local  legislature  that  the  propriety  of  interfering  would 
at  once  be  recognized. 

In  another  judgment,  in  the  same  court, 
to  be  found  at  page  131  of  the  reports,  Mr. 
Justice  Fournier  declares  with  reference  to  the 
power  of  veto: 

No  doubt  this  extraordinary  prerogative  exists  and 
could  even  be  applied  to  a  law  over  which  the  pro- 
vincial legislature  had  complete  jurisdiction.  But  it  is 
precisely  on  account  of  its  extraordinary  and  excep- 
tional character  that  the  exercise  of  this  prerogative 
will  always  be  a  delicate  matter.  It  will  always  be  very 
difficult  for  the  federal  government  to  substitute  its 
opinion  instead  of  that  of  the  legislative  assemblies,  in 
regard  to  matters  within  their  province,  without  ex- 
posing themeselves  to  be  reproached  with  threatening 
the  independence  of  the  province. 

Now,  Mr.  Speaker,  of  course  the  Minister 
of  Justice  can  point  to  the  fact  that  the  right 
of  disallowance  has  been  exercised  in  other 
cases,  but  I  do  not  think  that  he  can  do  that 
with  respect  to  one  case  that  is  identical  in 
character  with  the  present  during  the  last 
twenty-five  years.  We  have  been  growing,  we 
have  been  changing,  the  public  rights  are 
daily  becoming  more  confirmed,  the  right  of  the 
provincial  legislature  to  enact  laws  within  its 
own  sphere  has  become  more  and  more  re- 
cognized; my  hon.  friend  cannot  find  within 
the  last  twenty-five  years  any  disallowance 
which  at  all  resembles  the  disallowance  in 
this  case;  indeed,  I  do  not  think  he  can  find 
any  such  instance  since ,  Confederation.  Pre- 
vious to  that  there  had  been  disallowances  such 
as  brought  about  the  indignant  protests  which 
were  voiced  at  the  Quebec  conference  and  re- 
sulted in  the  passing  of  resolutions  on  the 
subject.  The  minister  can,  however,  point  to 
acts  which  were  disallowed  because  there  was 
a  conflict  between  Dominion  policy  and  pro- 
vincial policies,  between  a  Dominion  admin- 
istration and  a  provincial  administration;  to 
cases  where  there  was  a  conflict  of  Dominion 
interest  as  against  provincial  interest.  He  can 
refer  to  the  railroad  cases  in  Manitoba  and  a 
good  many  like  cases.  Hon.  Mr.  Doherty, 
Minister  of  Justice  in  the  former  administra- 
tion, looked  with  a  little  more  favouring  eye 
on  disallowance  and  doubtless  the  present 
Minister  of  Justice  will  refer  to  some  reports 
on  disallowance  drawn  up  by  him.  He  may, 
perhaps,  in  the  case  of  the  late  minister  cite 
dicta  suggesting  something  of  the  nature  of 
the  grounds  which  are  relied  upon  to  justify 
action  in  the  present  case.    But  he  will  find 
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only  one  case  at  all  resembling  the  present  one 
where  an  act  was  disallowed.  That  was  an  act 
of  the  province  of  British  Columbia,  enacted, 
I  think,  in  1917,  and  disallowed  in  1918  by 
the  federal  authority  simply  because  there  was 
a  conflict  between  a  Dominion  contract  and 
a  provincial  statute.  It  was  the  case  of  the 
Railway  belt.  Where  the  rates  arising  under 
a  Dominion  contract,  were  in  dispute  and 
therefore  the  right  of  disallowance  was  ex- 
ercised. 

There  is  one  peculiar  thing  which  goes  to 
show  how  hard  it  really  is  to  keep  these  mat- 
ters just  where  they  ought  to  be  unless  they 
are  left  within  their  proper  channels  and 
proper  jurisdiction.  Why,  before  the  present 
Minister  of  Justice  was  here,  and  when  Mr. 
Doherty  was  minister,  MacNeil  came  down  to 
see  the  minister.  And  when  the  Great  War 
Veterans  found  out  how  badly  this  case  had 
gone  and  how  badly  MacNeil  had  been  treated 
they  came  down  and  interviewed  Mr.  Doherty 
and  he  told  them  he  could  not  do  anything 
for  them.  He  refused  to  interfere;  he  said 
it  was  impossible.  He  told  them  to  go  down 
to  Nova  Scotia,  that  it  was  a  matter  in  which 
the  local  people  should  act.  Well,  after  all, 
it  does  not  matter  very  much  what  is  said 
by  this  or  that  minister;  we  are  dealing  with 
a  matter  of  very  much  greater  importance 
than  anything  which  can  be  established  by 
the  statement  of  any  hon.  gentleman.  We  are 
dealing  with  a  question  to-day  which,  if  this 
course  of  action  be  proceeded  with,  can  be 
the  most  formidable  challenge  to  the  proper 
continuance  of  our  Dominion  Confederation. 
If  this  practice  be  followed  out  we  are  dealing 
with  a  question  which  would  enable  the  cen- 
tral authority  to  interfere  with  the  delibera- 
tions of  provincial  legislatures,  with  a  ques- 
tion if  it  proceeds  along  these  lines,  invades 
the  rights  of  justice  possessed  by  a  province 
and  interferes  with  its  legislation.  We  are 
dealing  with  a  question  to-day  which,  as  1 
said  in  opening,  was  made  the  subject  of  the 
first  two  counts  by  the  thirteen  American 
colonies  when  they  rose  in  rebellion;  a  ques- 
tion which  led  to  the  passage  of  resolutions 
at  the  Quebec  conference  when  the  provinces 
were  endeavouring  to  get  away  from  what 
they  felt  were  improper  attempts  at  inter- 
ference, those  attempts  being  far  less  serious 
than  the  attempt  we  have  here.  The  provinces 
desired  to  have  this  power  taken  away  from 
the  Dominion  minister — who  might  well  be 
interested  in  politics— if  it  was  to  be  so  used 
as  to  encroach  upon  the  jurisdiction  of  the 
province,  and  placed  in  the  hands  of  the  Im- 
perial authorities.  I  hope  my  hon.  friend 
on  consideration  will  see  that  this  is  a  very 


grave  question,  and  that  everyone  in  the 
House  may  take  the  attitude  that  the  Nova 
Scotia  legislature  is  a  supreme  and  sovereign 
body  within  its  own  powers,  just  the  same  as 
any  other  legislature  in  this  country,  and  has 
the  right  to  pass  its  own  laws,  under  the  sec- 
tions of  the  act  establishing  the  legislative 
rights  of  the  Provinces. 

Sir  LOMER  GOUIN  (Minister  of  Justice) : 
My  hon.  friend  has  asked  that  the  House 
should  declare  that  the  government  has  been 
guilty  of  abuse  of  the  Dominion  powers  by 
disallowing  chapter  177  of  the  legislature  of 
the  province  of  Nova'Scotia  of  the  year  1921, 
because  such  statute  is  entirely  intra  vires  of 
the  province  and  does  not  interfere  with  the 
Dominion  policy  of  administration.  He  de- 
clares that  this  statute,  referring  to  civil  rights, 
was  strictly  within  the  jurisdiction  of  the 
province,  and  that  there  is  no  power  of  dis- 
allowance in  this  country  which  could  inter- 
fere with  such  legislation.  He  has  given  us 
the  history  of  the  case  and  has  put  before  the 
House  the  facts  which  gave  rise  jto  this 
statute.  With  your  permission,  Mr.  Speaker, 
I  will  give  my  version  of  the  facts,  and  there 
may  be  some  little  difference  between  my  hon. 
friend's  version  and  mine. 

In  1911  F.  W.  Sparrow  and  Francis  Mac- 
Neil were  doing  business  in  Montreal  as  gen- 
eral contractors.  They  had  been  in  business 
for  some  years.  MacNeil  was  a  native  of 
Sydney  Mines,  Nova  Scotia.  For  some  time 
he  had  been  speaking  to  his  partner,  trying 
to  induce  him  to  purchase  a  certain  gypsum 
property  situated  in  the  province  of  Nova 
Scotia,  for  which  he  had  an  option.  He  was 
urging  the  purchase  of  that  property  for  $2,- 
000,  stating  that  they  could  sell  it  at  a  very 
much  increased  price  and  be  in  a  position 
to  meet  their  liabilities.  Sparrow  finally 
accepted  the  proposition  of  his  partner.  They 
had  no  money.  They  went  to  the  Molsons 
IBank  in  Montreal  and  asked  for  an  advance 
,of  $2,000.  The  manager  of  the  Molsons  Bank, 
on  their  representation,  consented  to  give  them 
$2,000,  with  the  understanding  that  the  money 
would  be  used  for  the  purchase  of  that  pro- 
perty. 

the  facts  will  he  give  us  his  authority  for 
them?  Will  he  give  us  the  evidence  and  tell 
us  whether  that  evidence  was  contradicted 
or  unconradicted  on  the  records? 

Sir  LOMER  GOUIN:  I  will  give  the 
judgment  of  the  trial  judge,  who  decided  in 
favour  of  the  MacNeil  family.    I  refer  to  the 
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47th  volume  of  the  Nova  Scotia  law  report, 
page  408,  where  I  find  the  judge  said: 

I  find  on  the  evidence  that  the  gypsum  property  was 
bought  with  the  money  of  Sparrow  &  MacNeil  and  not 
with  the  individual  money  of  the  defendant,  Francis  J. 
MacNeil.  On  this  point  I  discredit  the  evidence  of  the 
defendant,  Francis  J.  MacNeil,  and  I  may  add  that  his 
manner  and  demeanour  on  the  witness  stand  were  un- 
satisfactory and  very  far  from  convincing.  The  $2,000 
cheque  with  the  proceeds  of  which  the  gypsum  pro- 
perty was  purchased  was  a  cheque  of  the  firm  signed  by 
Sparrow  and  counter-signed  by  MacNeil  in  accordance 
with  their  practice  in  regard  to  firm  cheques.  Speaking 
of  this  cheque  Mr.  Johnson,  the  Manager  of  the  Mol- 
sons  Bank  at  Montreal,  says:  "That  cheque  was  got 
to  buy  a  gypsum  property  on  Little  Bras  d'Or  Lake, 
N.S.  MacNeil  did  not  see  me  on  the  occasion  of  this 
cheque,  it  was  asked  for  by  Sparrow  and  MacNeil; 
then  the  firm  asked  for  an  advance  of  $2,000,  to  com- 
plete the  payment  on  this  property  on  which  Mr. 
MacNeil  bad  an  option.  I  gave  the  firm  that  advance 
understanding  that  it  was  to  be  for  the  benefit  of  the 
firm,  and  that  the  property  when  bought  would  be  the 
property  of  Sparrow  &  MacNeil.  MacNeil  &  Sparrow 
both  asked  for  the  advance  for  the  purpose  of  buy- 
ing the  gypsum  property.  I  understood  from  them  that 
this  gypsum  property  was  to  be  the  property  of  the 
firm;  otherwise  would  not  have  made  the  advance." 
Sparrow's  evidence  is  to  the  same  effect. 

This  is  to  show,  Mr.  Speaker,  that  the 
money  was  advanced  to  the  firm.  At  that 
time  in  April  it  was  perfectly  well  known 
that  there  was  some  gypsum  on  that  property, 
and  the  firm  was  trying  to  buy  the  property 
because  there  was  gypsum  on  it.  After  Mac- 
Neil got  the  $2,000  he  went  down  to  Nova 
Scotia,  met  the  proprietor  of  that  gypsum 
property,  a  man  named  MacLeod.  He  pur- 
chased the  property  from  him,  had  it  con- 
veyed to  his  sister,  Jane  MacNeil,  and  he  paid 
the  price  agreed  upon,  $2,000,  being  the  same 
amount  that  he  had  received  from  the  firm  of 
Sparrow  and  MacNeil.  This  was  on  the  18th 
April  1911.  On  the  10th  May  MacNeil  gave 
an  option  to  a  man  named  Fletcher  for  the 
sum  of  $25,000  or  $30,000,  the  option  being 
signed  by  his  partner  Sparrow  as  a  witness. 
This  was  one  month  after  the  conveyance 
of  the  same  lot  to  Jane  MacNeil.  They  re- 
ceived on  account  $1,000,  which  was  forfeited, 
because  Fletcher  did  not  complete  his  agree- 
ment. On  the  27th  June,  a  month  later, 
Francis  MacNeil  deeded  to  the  defendant, 
Jane  MacNeil,  certain  lands  which  he  had  at 
North  Sydney.  On  the  12th  July  the  firm 
went  into  liquidation.  On  April  12th,  at  the 
request  of  the  creditors,  the  curator  Sharpe 
took  action  against  Francis  MacNeil  and  his 
sister  Jane  MacNeil  to  set  aside  the  two  con- 
veyances that  I  have  mentioned.  The  de- 
fendant Jane  MacNeil  pleaded  a  general 
denial.  She  pretended  that  she  had  purchased 
the  property  herself,  paid  for  it  out  of  her 
own  money,  and  that  she  had  acted  in  good 
faith.    She  did  not  prove  any  of  these  lines 

[Sir  Lomer  Gouin.] 


of  defence.  At  the  trial  she  first  tried  to 
establish  that  she  had  paid  out  her  own 
money,  but  on  cross-examination/ she  had  to 
admit  that  the  price  was  paid  by  the  cheque 
of  Sparrow  and  MacNeil. 

As  to  the  Sydney  property,  the  trial  judge 
declared  that  that  property  had  been  deeded 
to  Jane  MacNeil  without  any  consideration; 
that  the  transaction  was*  carried  out  fraudu- 
lently by  Francis  MacNeil;  that  Jane  MacNeil 
had  no  title  to  such  property,  and  the  action 
was  maintained  as  to  that  property.  As  to 
the  gypsum  lot,  the  trial  judge  accepted  an- 
other plea  of  Jane  MacNeil  to  the  effect  that 
some  years  before,  her  brother  Francis  Mac- 
Neil had  promised  her  that,  on  account  of 
the  fact  that  she  had  taken  care  of  the  younger 
brothers  and  sisters  of  the  family,  he  would 
give  her  a.  farm.  In  giving  her  evidence, 
she  contended  that  she  had  spent  in  that 
connection  some  $1,500,  and  the  judge  de- 
clared that,  while  Francis  MacNeil  had  acted 
fraudulently  towards  his  partner  Sparrow, 
while  he  had  paid  the  price  of  that  purchase 
with  the  money  of  the  firm,  Jane  MacNeil 
was  in  good  faith;  she  was  not  a  party  to  the 
fraudulent  dealing  of  her  brother;  she  did 
not  know  anything  of  his  fraudulent  conduct, 
and  consequently  the  judge  accepted  her  con- 
tention that  she  was  entitled  to  the  property. 
Jane  MacNeil,  who  was  by  that  judgment 
losing  the  North  Sydney  land,  about  which 
the  judge  declared  that  there  was  fraud,  ac- 
cepted that  judgment.  As  to  the  gypsum 
property,  the  curator  brought  the  case  to  the 
Supreme  Court  of  Nova  Scotia,  and  the 
majority  of  the  judges  reversed  the  first  judg- 
ment. I  will  cite  to  hon.  members  an  ap- 
preciation by  Mr.  Justice  Meagher  of  the 
evidence  given  by  Francis  MacNeil.  Mr.  Jus- 
tice Meagher,  in  the  name  of  the  Nova  Scotia 
full  bentch,  said: 

I  shall  for  brevity  refer  to  MacNeil  as  the  defendant 
who  in  breach  of  that  understanding  with  him  and  his 
co-partner  and  in  fraud  of  the  latter,  and  of  their 
creditors,  misapplied  such  money  paid  for  the  property 
with  it  and  caused  it  to  be  conveyed  to  his  sister  Jennie 
the  other  defendant. 

He  further  said: 

The  appropriation  of  the  money  in  question  to  pay 
an  individual  debt  of  the  defendant  (assuming  there 
was  a  debt)  was  at  best  a  gift  from  the  firm  to  him, 
and  it  did  not  reach  so  high,  because  Sparrow  was 
no  party  to  it  in  any  sense.  It  was  an  act  of  the 
defendant  alone,  and  therefore  as  to  him  it  was  peril- 
ously near  a  theft.  He  came  to  Nova  Scotia  with  the 
money  practically  in  his  hands  to  buy  the  property  for 
his  firm  and  then  misappropriated  it. 

As  to  Jane  MacNeil,  this  is  what  the  judge 

says: 

It  cannot  be  said,  having  regard  to  her,  (Jane  Mac- 
Neil's)  story,  take  whatever  side  or  version  of  it  you 
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please,  that  she  was  a  purchaser  for  value  in  good  faith. 
It  was  not  her  money  that  paid  for  it,  neither  was  it 
money  to  which  she  was  entitled  in  any  sense,  nor 
has  she  any  claim  aginst  her  brother  which  she  could 
enforce  by  legal  proceedings.  It  is  a  fact  pregnant  with 
suggestions  that  she  has  not  said  one  word  in  support 
of  the  good  faith.  I  mean  in  regard  to  the  source 
whence  the  money  was  derived,  and  the  solvency  in  her 
belief  of  the  firm  out  of  whose  pockets  it  came.  She 
remained  discreetly  silent.  The  defendant  knew  the 
firm  was  utterly  insolvent,  so  much  so  that  its  sus- 
pension could  be,  in  his  belief,  a  matter  of  a  very 
few  weeks  at  the  most.  He  knew  before  he  came  down 
with  this  money  he  would  have  to  turn  to  something 
else,  and  with  the  formation  of  plans  for  the  future 
in"nis  mind,  it  would  be  strange  indeed  if  he  would 
not  discuss  them  with  his  sister  and  other  members  of 
the  family  and  thus  disclose  the  reason  for  such 
change.  A  word  of  inquiry  on  her  part  would  have 
disclosed  the  situation.  She  knew  the  defendant  did  not 
owe  her  any  such  sum  and  therefore  an  inquiry  would 
have  been  quite  natural.  She  knew  her  brother's 
liability  with  respect  to  the  Mackenzie  debt,  so  called. 
She  knew  it  was  not  paid  and  had  been  outstanding 
for  years,  and  therefore  she  could  not  have  felt  assured 
that  the  $2,000  came  from  him  or  that  he  was  solvent. 

Later  in  the  judgement  it  is  said: 

,The  pleaded  defence  consists  of  a  general  denial  and 
averment  that  she  bought  this  property  and  paid 
for  it  with  her  own  money  and  in  good  faith.  She 
did  not  prove  either  at  the  trial,  and  did  not  even 
attempt  it.  The  farm  theory  and  the  support  theory 
are  kept  out  of  sight  in  the  pleaded  defence  and  in 
the  answers  to  the  interrogatories  as  well.  A  false 
story  is  set  up  in  the  latter. 

Appeal  was  taken  by  Miss  MacNeil  to  the 
Supreme  Court  of  Canada,  and  the  judgment 
of  the  Supreme  Court  rendered  in  1915  main- 
tained the  judgment  of  the  Supreme  Court 
of  Nova  Scotia.  Mr.  Justice  Idington,  in 
rendering  the  judgment  of  the  majority,  de- 
clared that  the  transaction  in  question  was 
either  a  gift  or  simulated  to  cover  fraud.  This 
judgment  was  duly  registered  in  the  registry 
office  of  the  county  of  Victoria  in  August, 
1915.  The  curator  in  July,  1915,  sold  that 
property  to  Gordon  Fletcher  for  the  sum  of 
$2,500.  Fletcher  in  turn  sold  it  to  the  Plaster 
Quarries  Company,  and  in  June,  1916,  that 
company  went  to  the  Eastern  Trust  Company 
and  secured  a  bond  issue  of  some  $150,000, 
of  which  $27,500  worth  was  sold  at  par  and 
is  still  in  public  hands. 

Mr  MEIGHEN:  Who  is  Fletcher? 

Sir  LOMER  GOUIN:  I  do  not  know  who 
he  is 

Sir  HENRY  DRAYTON:  He  was  one  of 
the  witnesses. 

Sir  LOMER*  GOUIN: It  is  no  crime  to  be 
a  witness.  The  younger  brother  Stanley  Mac-^ 
Neil,  had  been  absent  from  the  country  dur- 
ing the  war,  serving  as  he  was  as  a  soldier  at 
the  front.  On  his  return  to  Canada  he  pre-* 
tended  that  he  had  discovered  that  a  mis- 
carriage of  justice  had  taken  place  in  the  case 
of  Sharp  and  his  sister  Jane.    He  started  a 


campaign  and  induced  a  member  of  the  Nova 
Scotia  legislature  to  introduce  in  that  legis- 
lature a  bill  to  vest  that  gypsum  property  in 
his  sister.  This  was  done  at  the  end  of  the 
session  of  1921,  without  any  notice  to  any  of 
the  interested  parties. 

Sir.  HENRY  DRAYTON:  I  thought  two 
members  of  the  government  were  directors  of 
the  Eastern  Trust  Company 

Sir  LOMER  GOUIN:  That  I  did  not  know. 
It  makes  no  difference.  No  notice  was  given 
to  the  Plaster  Company  as  I  am  informed. 
No  notice  was  given  to  Fletcher,  or  to  Curator 
Sharp,  or  to  the  creditors  of  Sparrow  and 
MacNeil  in  Quebec  and  Ontario. 

Mr.  HANSON:  Was  there  not  the  usual 
statutory  notice  giyen  under  the  rules  of  the 
legislature  of  Nova  Scotia? 

Sir  LOMER  GOUIN:  I  am  informed  that 
there  was  no  such  rule. 

Mr.  KYTE:  The  r^les  of  the  legislatue  of 
Nova  Scotia  do  not  call  for  notice. 

Mr.  HANSON:  They  .should. 

Sir  LOMER  GOUIN:  On  that  occasion  all 
sorts  of  representations  were  made  in  order 
to  establish  that  as  a  matter  of  fact  there 
was  a  miscarriage  of  justice.  Some  of  the 
interested  parties,  some  of  the  petitioners,  or 
some  of  their  friends,  went  to  the  extent  of 
declaring  that  the  judges  who  had  decided 
against  them  in  the  Supreme  Court  of  Nova 
Scotia  regretted  their  action  and  that  if  they 
had  to  adjudge  again  the  same  case  they 
would  render  a  judgment  in  favour  of  the 
MacNeil  family.  It  was  on  that  occasion 
that  one  of  the  judges,  Mr.  Justice  Meagher, 
wrote  an  open  letter  in  which  he  says  among 
other  things: 

If   the   legislature  commits   itself   to  the  policy  it 
adopted    in  this  instance  of  reversing  decisions  reached 
after  hearing  both  parties  to  the  litigation  fully,  upon 
ex  parte  statements  of  the  defeated  party  and  without  . 
notice  or  inquiry,  there  is  not  much  use  in  parties  in-  I 
voking  the  aid  of  the  courts  and  incurring  heavy  ex-  | 
penses  to  redress  a  wrong  or  determine  a  right,  if,  . 
after  it  has  been  decided  by  the  highest  courts  of  the 
land  the  legislature  annuls  the  decisions  and  destroys  i 
all  rights  acquired  by  them. 

Further  on  he  states  what  my  hon.  friend 
has  quoted: 

To  the  credit  of  the  Hon.  C.  P.  Chisholm  be  it  said 
he  did  his  best  alone  and  unaided  to  prevent  the  pass- 
age of  this  unexampled  legislation.  I  am  persuaded  it 
is  impossible  to  produce  another  instance  like  it  in  any 
British  country. 

Mr.  MEIGHEN:  Did  Mr.  Justice  Meagher 
write  that  public  letter  to  the  press  while  still 
occupying  a  seat  on  the  bench? 

Sir  LOMER  GOUIN:  No. 
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Mr.  MEIGHEN:  He  was  retired. 

Mr.  MACDONALD  (Pictou) :  The  legis- 
lature passed  the  act  six  years  after  the  judg- 
ment had  been  rendered,  and  in  the  mean- 
time Judge  Meagher  had  retired. 

Sir  LOMER  GOUIN:  Chief  Justice  Town- 
shend  is  represented  as  favouring  that  legisla- 
tion. Here  is  what  he  wrote  on  the  17th  of 
June,  1922: 

I  never  dreamed  that  any  legislature  of  a  civilised 
country  could  be  guilty  of  such  an  outrage  as  to  pass 
an  act  setting  aside  the  solemn  judgment  of  a  court, 
as  I  learn  has  been  done  in  this  case,  and  I  do  sin- 
•  cerely  trust  that  you  will  succeed  in  having  such  a  gross 
violation  of  constitutional  right  disallowed  by  the 
Dominion  government. 

Some  hon.  MEMBERS:  Hear,  hear. 

Mr.  GAUVREAU:  That  is  right. 

Sir  LOMER  GOUIN:  The  statute  declares 
that  the  land  in  question  is  vested  in  Miss 
MacNeil  in  fee  simple  nowithstanding  any 
proceedings  or  judgment,  legal  or  otherwise, 
in  the  Supreme  Court  of  Nova  Scotia,  or  on 
appeal  to  the  Supreme  Court  of  Canada.  In 
other  words,  the  statute  is  intended  to  operate 
directly  and  entirely  against  any  judgments 
rendered  by  the  Supreme  Court  of  Nova 
Scotia  or  the  Supreme  Court  of  Canada.  This 
statute,  at  the  request  of  the  petitioners,  was 
carefully  considered.  We  heard  Stanley 
MacNeil,  the  young  brother,  who  now  claims 
that  he  has  a  title  to  the  property.  We  heard 
the  petitioners,  I  say;  and  after  a  full  con- 
sideration of  the  whole  case  we  came  to  the 
conclusion  that  it  constituted  such  an  extra- 
ordinary piece  of  legislative  injustice  that  it 
could  be  regarded  as  amongst  those  conceiv- 
able cases  which,  according  to  all  ministers 
of  justice  who  have  occupied  the  position  I 
now  hold  in  the  government,  would  justify 
the  exercise  of  the  power  of  disallowance.  My 
hon.  friend  (Sir  Henry  Drayton)  has  based  the 
whole  of  his  argument  on  the  contention  that 
since  the  report  made  by  Sir  Allen  Aylesworth 
in  the  Cobalt  case,  no  power  of  disallowance 
has  existed,  or  that  the  power  of  disallowance 
was  denied  by  most  of  the  ministers  of  justice 
and  should  not  be  exercised.  He  quoted  in 
the  last  part  of  his  remarks  two  judgments  of 
the  Supreme  Court,  and  in  reply  to  an  hon. 
member  who  asked  whether  he  did  not  think 
that  such  legislation  was  so  repugnant  as  to 
justify  the  federal  government  in  exercising 
the  power  of  disallowance,  he  suggested  that 
there  was  no  such  power.  Well,  in  these  very 
same  judgments  which  were  read  by  my  hon. 
friend  we  find  that  the  judges  say  that  there 
are  such  circumstances  as  to  render  that  power 
applicable,  and  all  the  ministers  who  have  had 
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to  consider  this  legislation  have  held  the  same 
view.  The  hon.  member  quoted  the  report  of 
Sir  Allen  Aylesworth  and  also  the  report  of 
the  Hon.  Mr.  Mills  and  tried  to  convince  the 
House  that  the  latter  gentleman  was  of  the 
opinion  he  had  expressed.  If  we  refer  to  what 
the  Hon.  Mr.  Mills  said  in  relation  to  the 
British  Columbia  statute,  Edward  VII,  page 
45,  we  shall  find  the  following: 

It  is  alleged  that  the  statue  affects  pending  litigation 
and  rights  existing  under  previous  legislation,  and  grants 
from  the  province.  The  undersigned  considers  that 
such  legislation  is  objectionable  in  principle  and  not 
justified   unless   in  very  exceptional  circumstances. 

In  other  words,  the  Hon.  Mr.  Mills  admitted 
that  there  were  cases  in  which  the  exercise  of 
the  power  of  disallowance  was  justifiable. 

Mr.  MEIGHEN:  Does  not  the  hon.  gentle- 
man see,  if  he  will  r^ad  the  Sentence  through, 
that  the  exceptional  circumstances  are  not 
because  of  grossness  of  injustice  but  because 
of  the  infringing  of  other  lines  of  policy? 

Sir  LOMER  GOUIN  (reading) : 

It  is  alleged  that  the  statute  affects  pending  litigation 
and  rights  existing  under  previous  legislation  and 
grants  from  the  province.  The  undersigned  considers 
that  sudh  legislation  is  objectionable  in  principle  and 
not  justified  unless  in  very  exceptional  circumstances. 

This  was  because  the  legislation  was  not  of 
such  an  extraordinary  character  as  to  justify 
disallowance.  Even  Sir  Oliver  Mowat,  who 
worked  so  heartily  in  this  country  as  a  political 
man  to  have  the  rights  of  the  provinces  re- 
cognised and  respected,  declared,  as  Minister 
of  Justice  in  this  House,  that  the  power  of 
disallowance  might  under  special  circumstances 
be  exercised.  I  would  refer  the  House  to  the 
very  volume  quoted  by  my  hon.  friend  at 
page  402.  Here  is  what  Sir  Oliver  Mowat 
said  at  page  402: 

There  can  be  no  doubt  that  the  legislation  complained 
of  is  exclusively  within  provincial  authority  either  as 
matter  of  property  and  civil  rights  or  private  and 
local  matters  within  the  province,  and  although  the 
provision  is  somewhat  of  an  unusual  one  by  which  the 
city  is  compelled  to  submit  to  arbitration  a  claim 
of  upwards  of  thirty  years'  standing  upon  conditions 
upon  which  the  arbitrators  are  to  decide  apparently  not 
upon  legal  grounds,  but  upon  grounds  of  order  and 
conscience,  yet  the  undersigned  does  not  consider  the 
injustice  complained  of  is  such  or  so  apparent  as  would 
justify  Your  Excellency  in  interfering  to  exercise  the 
power  of  disallowance  with  a  matter  which  is  other- 
wise entirely  under  provincial  authority. 

We  had  the  same  view  ^iven  by  our  courts, 
and  I  find  that  Chief  Justice  Draper  in  a  case  of 
Goodhue  decided  in  Ontario,  a  decision  which 
will  be  found  in  Grant's  Chancery  19,  page 
384,  where  Judge  Draper  ruled: 

Such  bills  are  still  subject  to  the  consideration  of 
the  Governor  General,  who  as  the  representative  of  the 
sovereign  is  entrusted  with  authority,  to  which  a 
corresponding  duty  attaches,  to  disallow  any  law  con- 
trary to  reason  or  to  natural  justice  and  equity. 
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Sir  HENRY  DRAYTON:  Would  not  my 
hon.  friend  think  that  was  entirely  overruled 
by  the  later  decisions  of  the  House  of  Lords 
and  also  of  our  own  Supreme  Cour|?  Seven 
Ontario  is  much  Dearer  in  point. 

Sir  LOMER  GOUIN:  There  is  no  decision 
I  know  of  which  ever  reversed  that  doctrine. 
Even  my  immediate  predecessor  in  office,  the 
Hon.  Mr.  Doherty,  clearly  said  that  the  power 
of  disallowance  was  still  in  existence.  Here 
are  his  words: 

The  undersigned  entertains  no  doubt,  however,  that 
the  power  is  constitutionally  capable  of  exercise  and 
may  on  occasions  be  properly  invoked  for  the  purpose 
of  preventing,  not  inconsistently  with  the  public  in- 
terest, irreparable  injustice  or  undue  interference  with 
private  rights  or  property  through  the  operation  of 
local  statutes  intra  vires  of- the  legislatures. 

Sir  HENRY  DRAYTON:  What  case  was 
that? 

Sir  LOMER  GOUIN:  The  Alberta  case, 
January,  1912. 

Sir  HENRY  DRAYTON:  Was  any  action 
taken  on  it? 

Sir  LOMER  GOUIN:  No  special  action 
was  ever  taken,  but  we  have  his  views  on 
that  very  important  question. 

Sir  HENRY  DRAYTON:  Quite  right,  you 
have  his  obiter  to  the  extent  it  goes. 

Sir  LOMER  GOUIN:  I  should  like  to  give 
to  the  House,  Mr.  Speaker,  the  opinion  of 
Lord  Hobhouse,  expressed  in  the  case  of  the 
Bank  of  Toronto  vs.  Lambe,  which  we  find 
in  Volume  12,  Appeal  Cases,  at  page  587. 
His  Lordship  said: 

An  act  of  parliament  which  makes  an  elaborate  dis- 
tribution of  the  whole  field  of  legislative  authority  (is 
to  be  found  in  the  British  North  America  Act.  It  gives 
the  authority)  between  the  two  legislative  bodies, 
and  at  the  same  time  provides  for  the  federated  pro- 
vinces a  carefully  balanced  constitution,  under  which 
no  one  of  the  parts  can  pass  laws  for  itself  except 
under  the  control  of  the  whole  acting  through  the 
Governor  General. 

Now,  my  hon.  friend  was  telling  us  a  few 
moments  ago  that  since  confederation  we 
could  not  cite  a  case  where  the  power  of 
disallowance  had  been  exercised  in  matters 
where  the  legislation  dealt  with  civil  rights 
exclusively.  Well,  on  referring  to  the  Mac- 
Laren  case,  dealing  with  rivers  and  streams, 
we  find  that  under  Sir  John  A.  Macdonald's 
government,  when  Mr.  James  Macdonald— 
afterwards  Chief  Justice  of  Nova  Scotia — 
was  acting  as  Minister  of  Justice,  a  statute 
was  disallowed,  for  the  reasons  which  I  find 
in  the  report,  namely: 

I  think  the  power  of  the  local  legislature  to  take 
away  the  rights  of  one  man  and  invest  them  in  another, 
as  is  done  in  this  act,  is  exceedingly  doubtful,  but 


assuming  that  such  right  does  in  strictness  exist, 
I  think  it  devolves  upon  this  government  to  see  that 
such  power  is  not  exercised  if  flagrant  violation  of 
private  rights  and  natural  justice,  especially  as  in  this 
case,  interfere  with  private  rights  overrides  a  decision  of 
a  court  of  competent  jurisdiction  by  declaring  retro- 
spectively that  the  law  always  was  and  is  different  from 
that  laid  down  by  the  court. 

In  that  case  the  judgment  was  dependent, 
we  might  say,  on  a  question  of  law.  In 
the  present  case  it  was  the  finding  of  facts 
which  were  declared  to  be  fraudulent,  and  it  is 
because  of  such  fraud  that  the  Supreme  Court 
of  Nova  Scotia  and  the  Supreme  Court  of 
Canada  gave  their  judgments. 

Sir  HENRY  DRAYTON:  Is  not  that  cita- 
tion the  case  which  in  the  first  instance  gave 
rise  to  the  Quebec  conference?  'And  is  it 
not  also  true  that  while  that  position  was 
at  first  taken  by  the  Dominion,  the  precise 
bill  was  again  passed  and  was  allowed  to 
become  law? 

Sir  LOMER  GOUIN:  This  was  one  of  the 
reasons  why  the  conference  was  called  at 
Quebec.  There  were  many  other  questions 
considered  at  that  very  important  conference. 

Sir  HENRY  DRAYTON:  Certainly,  but  it 
was  a  reason. 

Sir  LOMER  GOUIN:  I  admit  that  the 
very  same  statute  was  passed  three  times 
by  the  Ontario  legislature.  Twice  it  was 
disallowed,  but  when  the  Privy  Council  re- 
versed that  judgment  of  the  Chancery  Court 
of  Ontario  the  government  said:  "There  is 
no  longer  any  legislative  injustice  because 
the  Privy  Council  has  decided  that  the  judg- 
ment should  be  reversed."  In  this  case  the 
position  is  the  contrary.  We  had  parties 
fighting  before  the  courts  in  Nova  Scotia  and 
before  the  Supreme  Court  of  Canada.  Judg- 
ment was  rendered  and  five  years  after,  I  re- 
peat, Mr.  Speaker,  without  any  notice  to  the 
interested  party,  one  of  the  parties  goes  to 
the  legislature  of  Nova  Scotia  and  secures 
the  passing  of  such  legislation.  My  hon. 
friend  was  speaking  of  finality  in  litigation 
and  legislation.  Will  there  ever  be  any  such 
finality  in  this  country  if  we  are  to  say  that 
such  a  statute  as  the  one  now  under  con- 
sideration is  to  be  assented  to  by  this  par- 
liament? 

There  is  something  else  which  the  hon. 
member  did  mention  but  which  he  did  not 
insist  upon.  This  legislation  is  extraordinary 
in  its  character;  it  is  extreme  to  the  limit 
in  its  injustice.  It  was  so  found  by  the 
judges  who  tried  the  case  and  by  the  public 
generally.  When  we  had  to  consider  the  merits 
of  that  statute  we  wrote  to  the  Attorney 
General  of  Nova  Scotia  and  the  reply  was 
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to  the  effect  that  the  government  of  that 
province  was  satisfied  that  the  statute  should 
be  disallowed.  My  hon.  friend  has  been  re- 
ferring to  the  dicta  of  certain  ministers  of 
justice,  which  are  not  binding  on  himself, 
on  his  party,  or  on  this  parliament.  But  I 
would  like  to  point  out  that  before  the  present 
government  was  charged  with  the  administra- 
tion of  the  affairs  of  this  country  the  min- 
ister of  justice  of  that  d&y  had  already  notified 
the  government  of  Nova  Scotia  that  that 
legislation  would  have  to  be  repealed  or  that 
it  would  be  disallowed.  My  hon.  friend  will 
find  in  the  records  which  he  has  had  in  his 
hands  for  a  long  time  a  letter  from  Mr. 
Newcombe,  Deputy  Minister  of  Justice, 
written  to  the  Attorney  General  of  Nova 
Scotia  in  November  8,  1921,  as  follows: 

The  minister  desires  that  I  should  draw  your  atten- 
tion to  a  recent  act  of  the  legislature  of  Nova  Scotia, 
chapter  177,  of  1921,  an  act  to  vest  certain  lands  in 
Victoria  county  in  Jane  E.  MacNeil.  It  is  represented 
to  the  department  that  this  statute  in  effect  reverses  the 
judgments  of  the  courts,  including  the  Supreme  Court 
of  Canada,  in  which  it  was  ultimately  decided  that  the 
defendant,  Jane  E.  MacNeil,  had  acquired  the  title 
fraudulently,  held  the  lands  in  trust  and  should  con- 
vey them  to  the  curator  for  the  benefit  of  creditors.  It 
would  be  the  duty  of  the  Minister  of  Justice,  as  you 
will  perceive,  to  consider  the  propriety  of  recommending 
disallowance  of  this  statute,  and  he  would  be  glad,  in 
considering  the  matter,  to  have  before  him  any  ex- 
planation or  representation  which  your  government 
would  desire  to  submit. 

Mr.  MEIGHEN :  Does  the  minister  say  that 
committed  the  previous  Minister  of  Justice  to 
recommending  disallowance? 

Sir  LOMER  GOUIN:  That  is  what  I  infer 
from  that  letter.  I  believe  that  if  the  min- 
ister of  Justice  of  that  day  had  been  in  charge 
of  affairs  in  the  month  of  >  August,  when  we 
did  disallow  that  statute,  he  would  have  re- 
commended that  disallowance  and  my  right 
hon,  friend  the  leader  of  the  Opposition  would 
have  voted  for  it. 

Mr.  ARCHAMBAULT:  Who  was  the  Min- 
ister of  Finance  at  the  time? 

Sir  LOMER  GOUIN:  Mr.  Speaker,  we 
found  in  this  statute  such  gross  injustice  that 
we  thought  it  our  duty  to  give  to  the  parties 
hurt  by  the  legislation  a  remedy  which  they 
could  not  get  in  any  other  way.  We  disallowed 
it  because,  having  asked  the  advice  of  the 
government  of  Nova  Scotia,  we  were  told  by 
the  attorney  general,  speaking  for  the  whole 
executive,  that  they  had  no  objection  to  such 
disallowance.  But  there  is  more  than  that. 
Reference  has  been  made  by  my  hon.  friend 
to  the  report  of  Sir  Allen  Aylesworth  in  the 
Cobalt  case,  and  he  pretends  that  that  expres- 
sion of  opinion  with  regard  to  the  right  of  dis- 
allowance should  be  accepted  by  this  govern- 
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ment  for  ever,  and  that  in  no  case  should  dis- 
allowance be  exercised  when  the  legislation  in 
question  relates  strictly  to  matters  within  the 
exclusive  jurisdiction  of  the  province.  But  Sir 
Allen  Aylesworth  qualified  his  expression  of 
opinion  in  that  respect;  he  declared  that  his 
observations  did  not  apply  to  cases  where  the 
act  was  of  a  merely  domestic  or  local  char- 
acter or  did  not  affect  any  matter  of  Dom- 
inion interest.  Another  of  the  ministers  of 
Justice,  the  predecessor  of  Sir  Allen  Ayles- 
worth, Mr.  Mills,  has  already  expressed  his 
views  on  the  very  same  point  in  a  Prince 
Edward  Island  case.    He  declared: 

The  power  of  disallowance  has,  however,  been  vested 
in  Your  Excellency,  not  only  for  maintaining  the  con- 
stitutional lines  of  legislative  authority,  but  also  for 
preventing  the  provincial  legislatures  from  interfering 
with  Dominion  policy  in  matters  in  which  it  is  com- 
petent under  the  constitution  to  the  Dominion  govern- 
ment to  have  a  policy.  There  may  be  provincial  legisla- 
tion which  can  have  effect  until  superseded  by  parlia- 
ment and  as  to  such  the  undersigned  may  be  property 
exercised  if  the  legislation  be,  in  the  opinion  of  Your 
Excellency's  government,  prejudicial  to  Dominion  in- 
terests. 

What  made  this  legislation  most  unaccept- 
able to  the  people  of  this  country  was  the 
fact  that  it  was  passed  five  years  after  a  judg- 
ment in  the  matter  had  been  rendered  by  the 
Supreme  Court  of  Canada,  and  that  it  de- 
prived a  subject  of  his  property  for  the  benefit 
of  another  subject  without  compensation  of 
any  kind,  declaring  that  the  only  title  which 
could  be  claimed  by  Miss  Jane  MacNeil  was 
a  title  which  had  been  declared  fraudulent  by 
the  highest  court  of  the  land. 

I  have  given  the  main  grounds  upon  which 
the  disallowance  of  this  statute  was  based.  I 
wish  to  add  this — and  I  speak,  perhaps,  more 
personally  than  as  minister — that  if  a  province 
can  by  legislation  nullify  a  judgment  of  the 
Supreme  Court  of  Canada  on  the  ground  that 
it  deals  with  civil  rights  which  are  under  the 
control  of  the  province;  if  that  principle  is 
accepted  in  one  casjg,  why  should  it  not  be 
accepted  in  respect  to  all  the  judgments  ren- 
dered in  the  past  by  the  Supreme  Court  of 
Canada?  Why  should  it  not  be  accepted  for 
all  the  cases  now  pending  before  the  Supreme 
Court,  and  why  should  all  the  provinces  not 
be  permitted  to  legislate  to  the  effect  that  in 
the  future  no  judgment  of  the  Supreme  Court 
affecting  civil  rights  would  be  accepted  in 
those  provinces?  Mr.  Speaker,  when  I  read 
that  comment  of  my  predecessor,  Mr.  Mills, 
that  the  Governor  General  in  Council  may  in- 
tervene and  exercise  the  right  of  disallowance 
when  there  is  matter  in  the  provincial 
legislation  affecting  Dominion  policy, 
and  when  I  look  at  this  Supreme  Court  of 
ours  which  was  created  under  the*  provisions 
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of  clause  101  of  the  British  North  America 
Act;  when  I  recall  that  parliament  provided 
for  such  a  court  and,  by  implied  interpretation, 
provided  at  the  same  time  that  its  judgments 
should  not  be  affected  by  provincial  legisla- 
tion; when  I  recall  that  we  have  before  us  a 
statute,  the  declared  purpose  of  which  is  not 
only  to  stay  the  judgment  of  the  supreme 
court  but  to  say  that  the  law  is  the  contrary 
of  that  which  was  adjudicated  by  the  supreme 
court  of  Canada;  when  I  recall  these  facts  I 
ask — Is  the  parliament  of  Canada  disposed 
to  declare  that  in  such  extraordinary  cases  as 
the  one  we  have  been  discussing  this  after- 
noon we ,  should  never  exercise  the  power  of 
disallowance.  I  may  have  been  in  error  but 
I  did  recommend  such  disallowance  because 
I  thought  it  was  as  much  in  the  interest  of  the 
provinces  to  do  so  as  it  was  in  the  interest  of 
the  Dominion. 

I  have  listened  with  great  interest  to  the 
remarks  made  by  my  hon.  friend  He  has 
spoken  with  eloquence  of  provincial  rights. 
Mr.  Speaker,  there  is  no  one  in  this  House 
more  decided  partisan  than  myself  as  to  the 
rights  of  the  provinces.  By  reason  of  life- 
long political  affiliations,  by  tradition  and  by 
instinct — I  may  add,  and  as  a  result  of  having 
occupied  the  position  of  Prime  Minister  of  one 
of  the  large  provinces  of  Canada  for  over 
fifteen  years — I  have  become  and  I  remain  a 
provincial  autonomist.  But  having  the  ex- 
perience that  I  have  acquired  while  adminis- 
tering the  affairs  of  that  province,  I  do  realize 
and  understand  the  importance — in  the  interest 
of  the  provinces  and  of  the  country  as  a 
1  whole — of  our  aiding  the  provincial  govern- 
ments m  certain  cases  tojcurb  and  redress 
abuses  of  legislative  powers.  When  we  had 
before  us  what  we  considered  a  request  from 
the  'government  of  Nova  Scotia,  a  letter  in 
which  it  was  said  that  they  had  tried,  that 
they  had  introduced  a  bill  for  the  purpose,  to 
repeal  that  legislation  of  1921  and  that  the  only 
reason  why  the  bill  did  not  pass,  or  at  any 
rate  one  of  the  reasons,  was  that  the,  session 
was  closed  too  sopn;  and  when  we  had  the 
clear  declaration  from  the  Attorney  General 
of  the  province  to  the.  effect  that  the  provin- 
cial government  offered  no  opposition,  no  'ob- 
jection of  any  kind,  to  our  disallowing  such 
legislation,  we  understood  that  this  was  prac- 
tically a  request  to  disallow  and  it  was  for 
that  reason  we  did  so.  Mr.  Speaker,  we  hope 
that  the  House  will  ratify  our  decision  which 
has  been  rendered,  as  I  repeat,  for  the  good 
of  the  provinces  and  for  the  good  of  the  coun- 
try as  a  whole. 

Mr.  JOS.  T.  SHAW  (West  Calgary) :  Mr. 
Speaker,  one  cannot  withhold  congratulations 


to  both  the  mover  of  the  amendment  and  to 
the  preceding  speaker  for  the  very  able  and 
very  clear  way  in  which  not  only  the  facts 
but  also  the  law  governing  the  matter  have 
been  placed  before  the  House.  It  is  an  im- 
portant matter.  In  my  humble  judgment  it 
is  an  essential  and  vital  matter,  if  the  fabric 
of  this  Dominion  is  to  be  preserved,  that  we 
should  have  a  clear  definition  and  a  clear  un- 
derstanding of  provincial  rights  and  that  the 
Dominion  authority  should  never  invade  the 
provincial  sphere  except  for  the  very  gravest 
and  soundest  reasons.  I  suggest,  that  when 
one  clears  away  much  of  the  underbrush  which 
surrounds  this  matter  it  largely  resolves  itself 
into  a  question  of  provincial  rights.  The 
simple  facts  in  connection  with  this  matter 
have  been  amply  narrated  but  let  me  sum- 
marize them  in  a  moment.  The  Supreme 
Court  of  Canada,  the  highest  forum  in  this 
land,  held  that  Miss  MacNeil  held  certain 
lands  as  a  trustee  for  the  curator  of  an  in- 
solvent partnership  in  which  her  brother  was 
interested.  As  a  result  of  that  judgment  the 
property,  the  so-called  gypsum  property,  be- 
came vested  in  the  name  of-  this  curator.  He 
subsequently  sold  and  disposed  of  the  pro- 
perty. The  Nova  Scotia  legislature,  for 
reasons  which  we  must  presume  were  ade- 
quate, passed  an  act  the  effect  of  which  was 
to  vest  the  property  once  more  in  the  name 
of  Miss  MacNeil,  passing  it,  however,  subject 
to  the  right  of  any  complainants  to  bring 
action  to  establish  their  rights  within  a 
limited  time. 

The  question  which  appeals  to  me  is  this: 
Can  there  be  any  question  whatsoever  that 
this  legislation  of  the  province  of  Nova 
Scotia  was  intra  _yires  of  that  legjslatura?,  I 
do  not  believe  it  for  a  single  moment.  The 
Minister  of  Justice  would  not  deny  that.  The 
legislature  of  Nova  Scotia(  can  legislate  within 
its  own  special  fields  if  it  does  not  encroach 
upon  the  powers  of  the  Dominion  under  the 
British  North  America  Act.  That,  I  think,  is 
clear.  Then  next  we  have  letters  written  by 
the  Deputy  Minister  of  Justice — who  I  am 
informed  was  himself  professionally  interested 
in  the  litigation— to  the  Deputy  Attorney 
General  of  Nova  Scotia  suggesting  that  this 
was  very  bad  legislation  and  urging— as  he 
had  a  perfect  right  to  do  and  I  think  he 
adopted  a  proper  course  in  so  doing — urging 
the  Nova  Scotia  legislature  to  repeal  the  act 
which  it  had  formerly  placed  on  its  statute 
book.  The  Nova  Scotia  legislature,  for 
reasons  which  to  it  also  must  have  been 
sufficient,  decided  that  it  would  not  repeal 
the  legislation  in  question.     The  bill  intro- 
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duced  for  that  purpose  failed  of  passage  and 
subsequently  the  act  was  disallowed  by  the 
Minister  of  Justice. 

Now.  the  Minister  of  Justice  has  stated  that 
he  received  representations  from  the  govern- 
ment of  Nova  Scotia  urging  him  to  disallow 
this  statute.  I  have  had  an  opportunity  of 
seeing  some  of  the  papers  and  apparently 
what  the  provincial  government  said  was  in 
effect,  "We  have  no  objection  to  your'  dis- 
allowing this  act  but  please  remember  that  it 
is  without  prejudice  to  our  rights:  also  under- 
stand that  it  is  not  to  be  taken  as  a  precedent 
under  any  circumstance."  Nova  Scotia 
closed  the  door,  so  far  as  the  action  of  the 
Minister  of  Justice  is  concerned  to  ever  having 
that  case  used  against  it  as  a  precedent. 
But  I  ask  the  Minister  of  Justice  "What 
about  the  position  of  the  province  from  which 
I  come?"  Their  rights  have  not  been  pre- 
served. The  government  of  Nova  Scotia  has 
no  right  and  did  not  presume  to  exercise 
any  right  to  ask  the  Minister  of  Justice 
to  consider  this  case  as  without  pre- 
cedent so  far  as  Alberta  or  any  other  pro- 
vince in  the  Dominion  was  concerned. 
So  that  as  the  situation  stands  to-day,  the 
action  of  the  Minister  of  Justice  constitutes, 
If  I  am  correct,  a  precedent  which  can  be 
invoked  at  any  time  against  legislation  passed 
by  any  province  in  the  Dominion  of  Canada 
with  the  exception  of  the  province  of  Nova 
Scotia.    That  seems  to  be  the  situation. 

Now  if  we  are  going  to  maintain  our  federa- 
tion we  must  see  to  it  that  there  is  no  in- 
fringement, so  far  as  this  government  is  con- 
cerned, of  the  proper  rights  of  any  provincial 
government,  and  even  if  that  provincial  gov- 
ernment abuses  its  powers.  Of  course  we  have 
the  right  of  dissallowance  if  the  provincial 
government  acts  in  excess  of  that  power. 
There  can  be  no  question  about  that.  If  it 
infringes  the  field  of  Dominion  legislation, 
then  quite  properly  the  Minister  of  Justice 
should  intervene,  but  if  it  is  only  an  abuse 
of  the  powers  of  that  government,  then  I  sug- 
gest that  the  Minister  of  Justice  should  never 
intervene,  but  he  should  leave  that  legislature 
to  the  determination  by  the  highest  judg- 
ment, which  they  have,  the  judgment  of  the 
electors  of  the  province  to  whom  they  are 
responsible.  An  amusing  incident  in  con- 
nection with  this  debate  to  my  mind  is  the 
fact  that  the  hon.  mover  of  the  amendment 
places  his  case  and  relies  upon  the  judgment 
of  a  former  Liberal  Minister  of  Justice,  Sir 
Allen  Aylesworth,  while  the  Minister  of  Jus- 
tice (Sir  Lomer  Gouin)  on  the  other  hand 
quotes  with  approval  the  view  of  the  Right 
[Mr.  Shaw.] 


Hon.  Sir  John  A.  Macdonald.  It  is  an  indi- 
cation that,  as  parties  are  invested  with 
responsibilities,  perhaps  their  views  change 
on  particular  matters.  Now  I  have  had  an 
opportunity  of  perusing  many  of  these  deci- 
sions, and  I  want  to  say  frankly  at  the  outset 
that  it  seems  to  me  that  the  view  entertained 
by  Sir  Allen  Aylesworth  is  the  only  solid 
foundation  on  which  the  security  of  provincial 
rights  can  be  maintained.  I  want  to  read,  in 
connection  with  the  case  already  mentioned, 
the  Florence  mining  case,  somewhat  more  in 
detail  the  views  which  he  expressed.  In  dis- 
cussing the  matter  he  wrote  as  follows: 

It  is  not  intended  by  the  British  North  America  Act 
that  the  power  of  disallowance  shall  be  exercised  for 
the  purpose  of  annulling  provincial  .  legislation  even 
though  your  Excellency's  ministers  consider  the  legis- 
lation unjust  or  oppressive  or  in  conflict  with  recognized 
legal  principles,  so  long  as  such  legislation  is  within 
the  power  of  the  provincial  legislature  to  enact  it.* 

Subsequently,  on  March  1,  1909,  Sir  Allen 
amplified  his  views  before  this  parliament,  and 
I  commend  the  attention  of  the  House  to  the 
views  which  he  then  expressed.     He  said: 

And  in  what  I  have  to  say  upon  the  subject  to-day 
I  want,  as  far  as  possible,  to  discover  the  point  of  view 
which  should  be  taken,  I  think,  by  anyone  occupying  the 
position  I  have  the  honour  to  hold.  The  large  ques- 
tion of  principle  which  was  presented  for  consideration 
was  simply  whether  or  not  the  provincial  legislature  has 
the  power,  without  control,  to  take  one  man's  property 
and  give  it  to  another  and  to  take  away  from  the  per- 
son injured  any  right  or  redress  in  the  courts.  I 
entertain  in  all  honesty  and  sincerity  the  view  that 
it  is  of  vital  consequence  to  the  well-being  of  this  Do- 
minion that  the  rights  of  the  provinces  to  legislate 
within  the  scope  of  their  authority  should  not  be  in- 
terefered  with,  and  that  every  provincial  legislature, 
within  the  limits  prescribed  for  it  by  the  terms  of 
the  British  North  America  Act,  is  and  ought  to  be 
supreme.  I  believe  that  this  is  a  principle  of  greater 
importance  to  the  welfare  of  this  Dominion  as  a 
whole  than  even  the  sacredness  of  private  rights  or  of 
public  ownership.  I  am  willing  to  go  thus  far  in 
the  enunciation  of  the  views  I  am  stating  to  this  House, 
that  a  provincial  legislature,  having,  as  is  given  to  it 
by  the  terms  of  the  British  North  America  Act,  full  and 
absolute  control  over  property  and  civil  rights  within 
the  province,  might,  if  it  saw  fit  to.  do  so,  repeal 
Magna  Charta  itself.  I  know  no  difference  between 
that  most  sacred  bulwark  oft  liberty  and  of  property 
to  every  British  subject  and  any  piece  of  legislation. 
I  take  it  that  no  one  would  dispute  the  power  of  a 
provincial  legislature  to  repeal  the  Habeas  Corpus  Act, 
or  any  other  charter  of  liberty  which  Englishmen  pos- 
sess and  in  precisely  the  same  view  I  take  the  ground 
that  rights  of  property  are  subject  only  to  the  con- 
trol of  provincial  legislatures  within  Canada.  Having 
that  view,  it  seemed  to  me,  in  considering  this  legis- 
lation that  I  was  not,  as  advising  His  Excellency  in 
Council,  called  upon  to  think  at  all  of  the  injustice, 
of  the  outrageous  character  it  might  be,  of  the  legis- 
lation, but  that  my  one  inquiry  ought  to  be  whether 
or  not  there  was  anything  in  .  the  legislation  itself 
which  went  beyond  the  power  of  the  provincial  legis- 
lature to  pass  a  laW  referring  alone  to  property  and 
civil  rights  within  the  province.  In  that  view  I  had 
the  help  of  opinions  which  had  been  expressed  by  my 
immediate  predecessors  in  office,  the  Hon.  David  Mills, 
and  Hon.  Charles  Fitzpatrick. 
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And  after  quoting  these  references,  already 
referred  to,  he  said: 

I  share  these  views,  I  believe,  as  I  still  believe,  that 
it  is  the  true  spirit  of  our  constitution  These  are 
considerations  entirely  for  the  provincial  legislature.  It 
represents  the  people  of  the  province;  its  members  are 
elected  by  the  same  electors  who  send  us  to  this 
House,  and  I  certainly  seek  to  put  every  provincial  legis- 
lature, within  the  scope  of  its  jurisdiction,  as  laid 
down  in  the  British  North  America  Act,  upon  an  abso- 
lutely level  footing  with  the  parliament  of  Canada  itself 
so  far  as  its  legislation  is  concerned,  I  know  no  differ- 
ence and  can  sese  no  distinction  to  be  drawn  from  the 
true  reading  of  the  language  used  in  the  British  North 
America  Act." 

I  think  Sir  Allen  Aylesworth  in  that  state- 
ment has  indicated  the  true  principles,  and  if 
perchance  the  legislation  by  the  legislature 
of  Nova  Scotia  is  an  abuse  of  its  rights — and  I 
am  not  going  to  argue  that  question — then  the 
Nova  Scotia  legislature  should  be  left  to  the 
consideration  of  the  electors  of  that  province. 
May  I  conclude  by  just  referring  to  a  state- 
ment in  one  of  the  letters  written  by  the 
Deputy  Minister  of  Justice,  which  I  think  puts 
the  situation  very  shortly?     He  says: 

Disallowance  of  this  sort  of  statute,  which  is  I  sup- 
pose intra  vires  upon  the  ground  of  its  conflict  with  the 
principle  of  justice,  would  introduce  a  principle  of 
action  here  with  respect  to  provincial  legislation  which 
it  might  afterwards  be  found  difficult  to  restrict  within 
due  limits. 

Who  will  place  a  restriction  upon  the  Min- 
ister of  Justice?  Who  may  appeal  from  the 
action  of  the  Minister  of  Justice?  Is  there 
any  appeal  available  which  one  may  take,' 
if  parliament  is  to  approve  of  interference 
in  this  particular  case?  I  suggest  that  there 
is  none.  I  suggest  that  in  a  case  such  as  this 
where  there  is  no  appeal  against  disallowance, 
that  the  provinces  only,  if  acting  in  excess 
of  their  powers,  should  feel  the  full  measure 
of  the  disallowing  power  in  the  hands  of 
the  Minister  of  Justice,  but  if  only  abusing 
that  power,  should  be  left  to  the  proper 
forum  the  electors  of  their  own  province. 

Hon.  J.  B.  M.  BAXTER  (St  John  city  and 
counties  of  St.  John  and  Albert) :  There  seems 
to  be  quite  a  difference  of  opinion  between 
the  views  expressed  by  the  Minister  of  Jus- 
tice and  those  expressed  by  my  hon  friend 
who  has  just  spoken.  If  we  accept  the  view 
of  the  Minister  of  Justice,  I  think  we  must 
say  goodbye  to  the  provincial  authority.  If 
we  accept  the  view  of  the  member  from 
Calgary  (Mr.  Shaw)  as  he  quotes  Sir  Allen 
.  Aylesworth,  I  think  no  opportunity  whatever 
would  be  left  for  federal  interference.  Th^ 
line  lies  somewhere  between  the  two  views 
which  have  been  expressed  to  us,  and  I  am 
still  willing  to  accept  Sir  Allen  Aylesworth 
as  the  authority  because  I  think  when  fully 
-quoted  he  has  provided  a  solution. .  In  the 
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first  place,  it  seems  futile  to  say  that  the 
introduction  of  the  power  of  disallowance 
into  the  British  North  America  Act  meant  that 
the  federal  government  was  only  to  disallow 
legislation  that  was  beyond  the  power  of  the 
provinces  to  enact.  There  would  be  no  need 
of  reserving  the  power  of  disallowance  when 
the  disallowance  itself  would  be  absolutely 
futile  because  the  legislation  would  be  set 
aside  by  the  courts. 

On  the  other  hand,  while  we  recognize  that 
we  are  governed  by  a  written  constitution, 
we  must  bear  in  mind  that  this  written  consti- 
tution is,  at  least,  supplemented  by  the  preser- 
vation of  those  constitutional  principles  which 
we  inherit  from  Great  Britain,  and  that  we 
are  developing  an  unwritten  constitution  side 
by  side  with  the  written  letter.    It  is  that 
development  that  we  trace  in  the  series  of 
opinions  given  by  ministers  of  justice  which 
have  moved  all  the  way  from  absolute,  arbi- 
trary interference  down  to  the  latest  stand- 
point that  has  been  taken,  in  which  Sir  Allen 
Aylesworth  declared  that  we  ought  not  to  in- 
terfere  with  the   legislative   action   of  any 
province,  provided  it  was  within  the  ambit  of 
its  powers,  unless — and  here  is  what  I  think 
the   hon.  member   for  Calgary  (Mr.  Shaw) 
omitted — the    result  of    the    action    of  the 
province  is  such  as  practically  to  imperil  the 
external  relations  of  Canada.    It  is  possible 
by  provincial  legislation  to  hold  Canada  out 
as  a  country  repudiating  her  obligations.  For 
instance,  if  we  had  such  an  extraordinary  oc- 
currence as  a  solemn  repudiation  by  a  pro- 
vince of  its  provincial  debt,  that  would  so  af- 
fect the  credit  of  Canada  as  a  whole  that 
interference  would  be  absolutely  necessary. 
But  aside  from  and  clear  of  all  that  extra- 
ordinary line  of  cases,  which  we  think  can 
never  occur,  it  must  be  patent  that  if  we 
are  to  preserve  provincial  autonomy,  we  must 
have  the  right  of  seeing  things  differently  from 
the  people  outside  of  our  own  province,  of 
acting  differently  from  the  way  in  which  they 
would  act  under  those  circumstances.  Unless 
we  preserve  that  right,  the  whole  scheme  of 
the  Canadian  constitution  falls  to  the  ground; 
we .  shall  have  erected  a  superior  legislature 
called  the  federal,  and  we  shall  have  put  the 
provincial  legislature  into  the  position  of  an 
inferior,  bound  to  obey  the  dictates  of  the 
superior.  That  is  not  the  scheme  of  confedera- 
tion, nor  the  interpretation  of  confederation 
by  the  Judicial  Committee  of  the  Privy  Coun- 
cil. 

In  a  case  some  years  ago  of  the  liquidator 
of  the  Maritime  Bank  against  the  Receiver 
General,  a  case  that  came  from  my  province 
and  that  a  gentleman  who  occupied  a  very  dis- 
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tinguished  position  in  this  House  at  one  time 
— I  refer  to  the  late  Doctor  Stockton — carried 
to  the  Privy  Council  and  finally  won,  a  most 
important  constitutional  principle  was  laid 
down.  It  is  this,  that  there  is  neither  in- 
feriority nor  superiority,  but  simply  a  division. 
The  whole  executive  and  legislative  field 
might  properly  be  described  by  a  circle.  You 
do  not  cut  through  the  circle  at  a  diameter 
and  say  half  lies  on  one  side  and  half  on  the 
other.  But  you  cut  a  segment  out  of  that 
circle,  and  you  say  that,  within  that  segment, 
within  that  ambit  of  power,  the  province 
is  just  as  sovereign  as  the  Dominion.  The 
Dominion  cannot  infringe  upon  the  powers 
of  the  little  sovereignty;  the  little  sovereignty 
must  not  cross  over  the  line  and  interfere  with 
the  larger  one.  But  the  two  are  sitting  on  the 
same  plane,  and  the  Lieutenant  Governor  of 
a  province  represents  His  Majesty  just  as 
fully,  directly  and  completely  within  the 
ambit  of  provincial  power  as  the  Governor 
General  represents  the  sovereign  within  the 
ambit  of  federal  power. 

The  Minister  of  Justice  says  that  this  was 
such  a  case  as  to  call  for  interference.  I 
should  like  to  examine  that  for  a  moment. 
I  sympathize  with  him  in  being  met  as  he 
was  by  the  absolutely  pusillanimous  attitude 
of  the  government  of  Nova  Scotia.  I  do  not 
think  the  government  of  Nova  Scotia  is  en- 
titled to  take  any  credit  for  standing  up  for 
constitutional  rights.  I  do  not  think  the  other 
provinces  need  thank  Nova  Scotia,  and  I  do 
not  think  Nova  Scotia  need  look  upon  her 
letter  in  this  respect  with  anything  but 
shame.  It  was  a  cowardly  act.  It  threw  the 
responsibility  upon  the  Minister  of  Justice. 
It  meant  simply  one  of  two  things:  Either 
"we  believed  that  this  legislation  was  right 
and  we  abandoned  it  as  a  set  of  cowards;" 
or  "we  sat  by  in  the  legislature  as  a  govern- 
ment and  supinely  allowed  something  to  be 
enacted  into  law  that  we  knew  and  believed 
was  wrong  and  that  to-day  we  abandon."  The 
government  of  Nova  Scotia  must  take  one 
side  or  the  other,  and  there  is  no  credit  and 
no  pride  to  them  in  any  possible  position 
they  have  taken  in  that  letter.  But  when  the 
Minister  of  Justice  receives  it,  it  is  a  way  out 
from  him.  It  is  the  only  excuse  he  has.  He 
has  neither  tradition  nor  authority  back  of 
him  in  the  action  he  has  taken,  and  his 
sounder  ground  is  to  rely  upon  the  cowards  of 
the  government  of  Nova  Scotia. 

My  hon.  friend  has  spoken  with  great  re- 
spect, as  we  all  do,  of  the  decisions  of  the 
Supreme  Court  of  Canada.   But  it  is  possible, 
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without  fault  in  the  Supreme  Court  of  Canada, 
without  fault  in  the  Privy  Council  of  the 
Empire,  that  error  may  creep  into  judgment. 
You  cannot  stop  witnesses  from  lying;  you 
cannot  stop  counsel  from  overlooking  points  of 
importance;  you  cannot  prevent  evidence  fail- 
ing to  be  discovered  that  may  be  very  vital  for 
a  decision,  according  to  justice,  on  any  matter. 
Supposing  something  of  the  kind  happens.  I 
cannot  and  I  will  not  discuss  the  details  of 
this  particular  matter — other  members  of  the 
House  are  more  familiar  with  them  than  I  am 
— but  let  me  suppose  an  instance  that  the 
legislature  of  Nova  Scotia  was  convinced  that, 
by  a  horrible  error,  injustice  had  been  done,  \ 
even  if  that  injustice  had  been  perpetrated 
through  the  action  of  the  highest  court  within 
the  realm,  the  Privy  Council  itself.  Will 
hon.  members  tell  me  that  a  legislature,  that 
a  parliament  in  any  part  of  the  British  Em- 
pire, has  yet  ceased  to  be  a  court,  the  high 
court  of  the  realm,  to  which  any  subject  may 
bring  his  plaint  and  get  the  justice  given  to  j 
him  by  the  commonsense  of  his  fellow  men. 

There  are  in  the  Empire  higher  courts  than 
any  courts  of  law.  I  agree  that  we  should  never, 
except  upon  the  most  extraordinary  of  cases, 
substitute  our  will  as  legislators  for  the  decis- 
ion of  a  court;  but  a  case  can  arise,  great 
enough,  important  enough,  to  demand  that 
interference,  and  the  legislature  would  be 
cowardly  which  did  not  interfere  when  the 
proper  case  arose.  That,  in  regard  to  property 
and  civil  rights  in  any  province,  is  a  matter 
for  the  legislature  of  that  province,  and  it  is 
not  a  matter  for  the  decision  of  the  Minister 
of  Justice  or  his  colleagues  in  the  cabinet. 
If  you  say  it  is,  then  I  ask  you — where  are 
you  going  to  draw  the  line?  What  particular 
bit  of  legislation  will  be  sacred  from  federal 
attack?  ,1  cannot  imagine  any.  You  can  say 
that  any  particular  bit  of  legislation  does  in- 
justice to  someone.  Take  the  particular  case 
that  we  are  considering.  To  whom  was  real 
injustice  done?  As  I  understand  this  legis- 
lation, while  the  title  was  vested  in  a  certain  s 
person  by  the  legislation,  yet  litigation  could 
be  recommended.  This  was  simply  an  oppor- 
tunity to  reopen  the  case,  so  that  with  all  the 
facts  that  had  come  *  to  light,  with  all  the 
additional  skill  that  could  be  brought  to  bear, 
there  was  reasonable  hope  that  justice  would, 
at  least,  be  effected  through  the  agency  of  a 
legal  tribunal.  Is  that  wrong?  The  Minister 
of  Justice  has  to  resort  to  that  himself  in 
the  supreme  question  of  life  and  death,  be- 
cause by  an  amendment  to  our  Criminal 
Code  it  has  been  provided — and  I  have  seen 
this  done — that  after  the  highest  court  in  Can- 
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ada  has  decided  that  a  man  shall  be  hanged, 
the  Minister  of  Justice  may  step  in  and  say 
that  the  case  must  be  tried  over  again. 

Mr.  JACOBS:  That  is  a  matter  of  clem- 
ency. 

Mr.  BAXTER:  No,  that  is  not  clemency; 
that  is  justice.  That  is  what  this  parliament 
has  said  that  the  Minister  of  Justice  can  do. 
It  is  not  reprieving  the  man;  it  is  not  pardon- 
ing the  man.  Pardoning  is  clemency;  repriev- 
ing may  be  clemency;  but  this  is  neither  the 
one  nor  the  other.  This  is  simply  saying,  we 
have  a  doubt  as  to  the  way  in  which  your 
courts  have  functioned  and  we  will  give  that 
man  a  new  trial.  This  high  court  of  parliament 
changed  the  law  so  that  it  would  be  possible 
to  do  justice  in  that  particular  way,  and  the 
Minister  of  Jusice  of  the  present  day  over- 
rules the  legislature  of  Nova  Scotia  which  has 
done  with  regard  to  civil  rights,  within  the 
ambit  of  its  jurisdiction,  precisely  what  this 
high  court  of  parliament  did  with  regard  to 
the  criminal  law  of  the  realm.  I  shall  not 
continue  the  discussion  except  to  refer  to  what 
Sir  Allen  Aylesworth  said  in  one  case: 

In  the  opinion  of  the  undersigned,  a  suggestion  of 
the  abuse  of  power,  even  so  as  to  amount  to  practical 
confiscation  of  the  property,  or  that  the  exercise  of 
■  power  has  been  unwise  or  indiscreet,  should  appeal  to 
|  Your  Excellency's  government  with  no  more  effect  than 
I  it  does  to  the  ordinary  tribunals,  and  remedy  in  such 
I  case  is,  in  the  words  of  Lord  Herschel,  an  appeal  to 
"  those  by  whom  the  legislature  is  elected. 

I  might  continue  the  subject  at  considerable 
length,  but  there  is,  I  think  no  need  to  do  so. 
Sir  Allen  Aylesworth  has  pointed  out  a  fair, 
a  reasonable  and  a  just  limitation  upon  the 
text  he  lays  down  and  that  is  that  when  the 
proper  exercise*  of  provincial  legislation  may, 
if  the  legislation  seems  to  be  unwise,  impinge 
upon  the  credit  of  Canada  or  the  functioning 
of  Canadian  legislation,  even  though  there  is 
no  direct  interference,  there  we  may  have  a 
case  for  interference  by  way  of  disallowance. 

I  would  invite  the  Minister  of  Justice  to 
base  himself  solidly  upon  that  doctrine,  which 
alone  will  preserve  for  us  the  autonomy  of 
the  provinces,  an  autonomy  which  is  every  day 
in  greater  danger  of  being  lost  in  proportion 
as  the  federal  government  of  Canada  becomes 
more  powerful  and  enters  into  fresh  fields  of 
jurisdiction.  I  do  not  know  that  the  minister 
wants  any  advice  from  this  side  of  the- House, 
but  I  would  advise  him  to  base  his  action  at 
best  solely  on  the  most  conspicuous  pusil- 
animity  of  the  Nova  Scotia  legislature,  and 
let  it  go  at  that. 

Right  Hon.  ARTHUR  MEIGHEN  (Leader 
of  the  Opposition) :  Though  the  government 
seems  helplessly  at  bay,  it  does  appear  to  me 
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worth  while  to  drive  home  the  lesson  of  this  de- 
bate a  little  further.  I  am  sorry  that  the  Min- 
ister of  Justice  (Sir  Lomer  Gouin)  has  fallen 
into  the  error  which  in  my  humble  judgment  he 
has  committed ;  I  am  also  surprised  that  he  has 
made  this  error.  I  do  not  think  he  has  made 
a  case  for  his  government;  and  of  course  the 
whole  government  shares  responsibility  with 
him.  The  minister  has  made  the  best  case 
he  could,  but  it  falls  to  pieces  on  anything 
approaching  a  close  examination.  As  I  com- 
mence my  remarks  I  want  to  dwell  for  a 
moment  upon  one  phase  of  it  which,  I  think, 
has  not  yet  received  justice — at  the  hands 
of  the  House.  Inasmuch  as  we  argue  that  the 
colour  of  the  legislation,  the  goodness  or  the 
badness  of  it,  the  righteousness  or  the  wicked- 
ness of  it,  is  not  a  matter  for  us  to  decide  and 
never  was  a  matter  for  this  government  to  pass 
upon,  we  are  only  too  likely  to  assume  that 
the  subject  matter  that  came  before  the  gov- 
ernment was  something  violently  and  un- 
doubtedly wrong,  something  which  there  could 
be  no  discussion  upon;  the  merits  were  all  on 
one  side  and  the  demerits  on  the  other.  My 
investigation  of  the  case  leads  me  to  no  such 
conclusion.  While  I  fully  agree  with  what 
my  hon.  friend  to  my  right  who  has  just  sat 
down  (Mr.  Baxter)  says  about  the  pusil- 
lanimity of  the  government  of  Nova  Scotia, 
I  would  apply  no  such  language  to  the  con- 
duct of  the  legislature  in  passing  the  law  in 
question.  It  may  have  been  right  or  it  may 
have  been  wrong;  there  is  great  room  for 
argument  either  way.  I  know  it  was  the 
opinion  of  the  Deputy  Minister  of  Justice, 
it  may  have  been  the  opinion  of  the  Minister 
of  Justice  in  November,  1921,  that  it  was  not 
right,  that  it  was  wrong.  I  know  it  was  the 
opinion  of  the  deputy  minister  that  it  was 
very  wrong.  I  did  not  know  so  at  the  time; 
in  fact,  I  did  not  hear  of  the  case  until  some 
time  in  the  fall  of  1922.  The  matter  never 
came  before  the  late  government  as  a  gov- 
ernment at  all. 

Now,  what  are  the  merits  or  the  demerits 
of  the  legislation?  It  is  quite  true  that 
three  to  two  of  the  Supreme  Court  of  Canada 
found  that  Jane  MacNeil  held  certain  land  in 
trust  and  that  she  had  obtained  the  trusteeship 
by  fraud.  I  am  not  quite  sure  that  even  those 
words  are  not  an  extreme  statement  of  the  case. 
It  is  equally  true  that  the  other  two  judges 
held  otherwise.  It  is  true,  as  well,  that  two 
out  of  three  of  the  judges  of  the  Supreme 
Court  of  Nova  Scotia  previously  held  the 
opinion  subsequently  expressed  by  the  three 
judges  of  the  Supreme  Court  of  Canada;  and 
it  is  equally  true  that  another  judge  held 
otherwise.    It  is  true  also  that  the  judge  who 
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tried  the  case,  who  within  very  narrow  limits 
of  appeal  was  the  final  arbiter  of  the  facts, 
who  was  the  arbiter  of  the  law  subject  to 
full  appeal,  who  saw  the  witnesses,  and  who 
got  the  facts  at  first  hand,  held  that  Jane 
MacNeil  was  entitled  of  her  own  right,  and 
that  her  conduct  throughout  was  innocent  in 
every  way.  Such  is  the  judicial  history  of  the 
matter.  But  there  is  more.  The  records  show 
as  well  that  the  property  subsequently  was 
sold  by  the  curator,  for  whom  Jane  MacNeil 
was  finally  held  to  be  trustee,  to  one  of  the 
witnesses  for  what  was  in  effect  a  nominal 
sum,  a  witness  who  was  one  of  the  chief  of 
those  who  secured  the  verdict,  and  upon  whom 
the  courts  relied  in  reversing  the  finding  of 
the  trial  judge.  That  is  not  the  only  fact  that 
subsequently  was  disclosed;  there  were  many 
others    But  I  do  not  dwell  upon  them  here. 

When  I  read  a  letter  the  original  of  which 
I  feel  certain  I  saw  and  a  copy  of  which  I  have 
before  me  which  was  brought  down  in  the 
return,  I  am  sure  that  the  House  will  agree 
that  there  was  subsequent  evidence  placed 
before  the  legislature  of  Nova  Scotia  upon 
the  faith  of  which  the  legislature  in  its  wisdom 
felt  that  greater  justice  would  be  done  by 
throwing  open  again  the  doors  of  the  court 
rather  than  by  holding  them  fast  and  closed. 
The  letter  I  am  about  to  read  is  signed  by  Sir 
Charles  Townsend,  one  of  the  judges  of  appeal 
in  Nova  Scotia,  who  reversed  the  finding  of 
the  trial  judge  favourable  to  Jane  MacNeil, 
the  same  judge  who  subsequently  wrote  a 
letter  in  1922,  quoted  by  the  Minister  of 
Justice  (Sir  Lomer  Gouin),  in  which  he  re- 
primanded the  legislature  of  Nova  Scotia  for 
passing  the  legislation  which  it  did  pass. 

Now,  I  may  parenthetically  remark  here 
that  I  question  very  much  the  wisdom  of 
judges  of  the  bench,  whether  in  the  actual 
exercise  of  their  function  as  judges,  or  after 
retirement,  writing .  letters  to  the  press  or  to 
•public  men  commenting  upon  legislation  affect- 
ing judgments  of  their  own.  It  seems  to  me. 
it  is  a  practice  that  needs  no  encouragement 
at  our  hands  but  rather  reprobation.  One 
letter  has  however  been  read  by  the  Minister 
of  Justice;  I  will  now  read  another  which  is 
infinitely  more  to  the  point,  as  to  the  merits 
of  the  case  as  between  Jane  MacNeil  and  her 
assailants  in  title.  I  refer  to  a  letter  written 
by  Sir  Charles  Townsend  to  Stanley  MacNeil, 
the  returned  soldier  claimant  of  the  property, 
dated  April  11,  1921. 

Dear  Sir, — I  received  to-day  your  letter,  and  as  I 
informed  you  when  you  called  upon  me  some  time  ago 
when  the  new  evidence  was  presented,  it  would  be  highly 
improper  for  a  judge  to  infer  or  comment  on  a  decision 
of  the  court  after  it  had  passed  from  his  consideration 
or  the  bench,  and  especially  by  a  retired  judge.  I  fully 
sympathize  with  you  if  you  have  been  wronged  in  the* 

[Mr.  Meighen.] 


matter,  and  if  it  will  be  of  any  service  to  you,  I  can 
say  without  impropriety  that  if  the  mass  of  evidence 
you  showed  me  had  been  before  the  court,  and  had 
been  received,  the  result  of  the  case  might  have  been 

different, — 

This  is  the  Judge  of  Appeal  writing. 

— but  you  must  understand  that  courts  of  justice  can 
only  act  and  decide  on  the  evidence  adduced  by  counsel, 
and  that  in  this  case,  as  presented  to  the  court,  it  could 
not  have  decided  differently  from  what  it  did. 

A  clear  intimation  from  Sir  Charles 
Townshend  that  if  the  subsequent  evidence 
had  been  developed  even  in  appeal  he  might 
well  have  reversed  his  finding.  It  is  admitted 
on  all  hands  that  these  matters  were  laid 
before  the  legislature — allegations  supported 
by  such  evidence  as  was  at  hand,  to  which 
undoubted^  weight  was  given;  allegations 
that  there  had  not  been  a  fair  trial  of  Mac- 
Neil's  case;  allegations  of  failure  of  cross- 
examination  ;  allegations  indeed,  to  put  it  very 
frankly,  of  collusion  in  connection  with  the 
trial  of  the  action. 

Now,  the  legislature  of  Nova  Scotia  with 
all  those  facts  before  it,  with  the  very  evi- 
dence referred  to  by  Sir  Charles  Townshend 
in  the  letter  I  have  read  before  it  too,  had  to 
decide  between  leaving  the  case  just  as  it 
was  with  Jane  MacNeil  deprived  of  her 
rights,  with  no  possible  court  of  appeal  to 
which  to  go  again,  because  the  time  had 
all  gone  by  within  which  the  production  of  new 
evidence  could  have  any  effect  in  securing  a 
new  trial — the  legislature,  I  say,  had  to  de- 
cide between  that  course  and  throwing  the 
doors  open  once  more  to  determination  of  the 
rights  of  either  litigant.  The  legislature  de- 
cided to  take  the  latter  course.  It  said: 
"While  we  declare  Jane  MacNeil  the  owner, 
we  declare  her  the  owner  subject  to  any  claims 
which  would  have  been  valid  against  her 
when  she  was  the  owner  before,  and  if  this 
curator,  if  the  assignees,  if  this  company,  if 
any  of  those  interested  have  any  rights,  and 
can  establish  them,  the  courts  are  there  and 
the  previous  trial  has  prejudiced  their  inter- 
est not  at  all;  they  can  go  to  those  courts 
and  all  the  evidence,  the  subsequent  as  well 
as  the  original,  will  be  adduced,  and  justice 
may  be  done."  Such  is  the  action  of  the 
legislature  of  Nova  Scotia — the  action  that 
the  Minister  of  Justice  describes  in  the 
astonishing  language  he  uses  this  afternoon. 

I  am  informed — I  only  give  it  as  informa- 
tion; if  I  am  wrong  I  will  be  corrected — 
that  the  Private  Bills  committee  of  the  legis- 
lature of  Nova  Scotia  before  which  this 
legislation  went,  and  by  which  it  would  be 
reviewed  in  detail,  was  presided  over  by  one 
who  is  now  an  hon.  member  of  this  House 
sitting  at  this  moment  to  the  left  of  the 
Minister  of  Justice.   Surely  he  was  not  a  party, 
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actively  or  passively,  to  the  putting  through 
of  legislation  of  the  vicious  spurious  char- 
acter described  by  the  Minister  of  Justice 
this  afternoon,  but  this  legislation  so 
passed  upon  unanimously — I  understand  there 
was  no  vote  at  all — by  the  popular  assembly, 
objected  to  it  is  true  by  at  least  one,  possibly 
two  or  three  in  the  Upper  Chamber,  passed 
upon  by  an  hon.  member  of  this  House  as 
Chairman  of  the  Private  Bills  committee, 
legislation  that  went  through  all  the  processes 
of  that  parliament — this  is  the  legislation  that 
the  Minister  of  Justice  describes  as  so 
hideous,  so  iniquitous  that  his  virtuous  eyes 
cannot  behold  it  and  he  must  sweep  it  by 
disallowance  from  his  sight. 

I  have  made  this  review  only  to  show  that  the 
case  against  the  legislation  is  not  so  one- 
sided as  the  Minister  of  Justice  would  make 
out.  It  must  be  remembered — and  I  say  it 
not  in  the  least  to  his  discredit,  because  he 
had  a  perfect  right  at  the  time  to  do  so — 
it  must  be  remembered  that  the  Deputy 
Minister  of  Justice  conducted  the  case  of  the 
respondent  before  the  Supreme  Court  of  Can- 
ada. Had  I  done  the  same,  or  had  any  one 
else,  it  is  very  likely  that  our  feelings  would 
be  somewhat  prejudiced  and  our  opinion 
would  scarcely  be  an  opinion  arrived  at  in 
the  clear  and  open  light  of  unshadowed  in- 
telligence in  connection  with  the  matter  of 
disallowance. 

I  come  now  to  the  question  whether  or  not 
on  the  precedents,  whether  or  not  as  a  matter 
of  constitutional  right  and  practice,  whether 
or  not  as  well  whatever  be  the  constitutional 
right  and  practice,  it  was  wisdom,  that  the 
government  of  Canada  should  override  and 
annul  that  legislation.  I  do  not  argue  for  a 
moment  that  there  has  been  absolute  consist- 
ency as  between  the  opinions  expressed  by 
various  ministers  of  justice  and  by  the  courts 
all  through  the  history  of  our  country.  If  one 
is  to  take  what  we  describe  in  law  as  obiter 
dicta,  that  is  to  say,  expressions  of  view  given 
in  a  judgment  that  are  not  necessary  to  the 
judgment  at  all  but  are  merely  asides  by  the 
judge — if  we  include  those,  then  it  seems  to 
me  there  can  be  some  conflict  shown.  But 
I  venture  to  say  there  has  never  been  a  judg- 
ment given  in  the  history  of  confederation 
that  is  on  all  fours  with  this  judgment  or 
goes  to  anything  like  the  same  extent.  The 
history  of  all  the  cases  shows  that  the  power 
of  disallowance  is  being  more  and  more  cur- 
tailed by  practice  from  the  early  days  of  con- 
federation until  now.  There  were  in  earlier 
years  opinins  expressed  by  Sir  John  Macdon- 
ald  and  others  to  the  effect  that  the  mere 
ultra  vires  character  of  the  legislation  is  not 
alone  the  ground  upon  which  disallowance  may 


be  based.  The  judgments  read  by  the  hon 
Minister  of  Justice  go  to  establish  such  con- 
clusions. 

Dealing  for  the  moment  with  ultra  vires 
legislation,  I  would  not  even  say  that  in  every 
case  of  such  legislation,  disallowance  should 
necessarily  follow.  There  might  be  many  cases 
of  this  kind  which  safely  could  be  left  to  the 
determination  of  our  courts.  It  would  be 
assumed  that  if  the  cases  were  beyond  the 
jurisdiction  of  the  legislatures,  and  they  were 
certain  to  come  early  before  the  courts,  the 
courts  would  themselves  disallow  the  legis- 
lation, and  consequently  it  would  not  be  good 
practice  in  such  cases  for  the  government  to 
anticipate  the  action  of  the  courts.  But  there 
might  be  cases  where  although  the  legislation 
was  ultra  vires  there  would  not  be  the  proba- 
bility of  an  early  appeal  to  the  courts  at  all 
where  individual  rights  of  any  important 
character  were  not  infringed.  In  such  cases 
the  legislation  might  never  come  before  the 
courts,  but  if  it  was  of  that  character  and 
infringed  as  well  Dominion  policy,  then  it 
would  be  the  duty  of  the  federal  government 
to  disallow.  No  one  in  this  House  would  dis- 
pute the  jurisdiction  of  the  federal  govern- 
ment to  the  extent  that  I  have  up  to  this 
point  described. 

Dealing,  however,  with  intra  vires  legis- 
lation, there  are  opinions  to  the  effect 
that  occasions  occur  when  the  annulment  of 
even  intra  vires  legislation's  justified.  I  am 
not  sure  that  these  opinions  can  be  found  in 
our  history  between  1896  and  1911;  it  may 
be  that  they  can,  but  I  have  not  been  able 
to  find  them.  Up  to  1893,  these  opinions  can 
be  found,  but  there  can  be  found  no  decision 
following  such  opinions  to  the  effect  that 
merely  because  the  legislation,  though  intra 
vires,  is  against  natural  justice,  for  that  reason, 
and  that  alone,  it  should  be  disallowed. 

Now,  I  repeat  what  I  have  said:  I  do  not 
think  a  decision  can  be  found— where  merely 
because  in  the  judgment  of  the  minister  the 
principles  of  natural  justice  were  affronted 
by  this  intra  vires  legislation,  the  legislation 
was  annulled.  The  opinion  of  Sir  John  Mac- 
donald  can  be  given,  and  the  opinion  of  Mr. 
Ouimet  can  be  given,  but  I  venture  to  say 
in  so  far  as  those  opinions  have  ever  been 
followed  by  action  it  will  be  found  that  they 
come  within  this  class  of  cases:  that  the  legis- 
lation, though  intra  vires,  has  conflicted  with 
Dominion  legislation  when  the  Dominion  hi*l 
concurrent  power  with  the  province,  or  con- 
flicted seriously  with  federal  policy  or  ad- 
ministration. I  do  not  require  to  amplify 
that  at  all.  Perhaps  I  should  repeat  it.  I 
venture  to  say  the  minister  will  not  be  able 
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to  produce  a  case  where  there  has  been  an- 
nulment based  merely  on  the  fact  that  intra 
vires  legislation  was  an  affront  to  natural 
justice.  I  can  only  find  annulment  of  intra 
vires  legislation  where  it  has  been  claimed 
by  the  minister  of  justice  and  the  government 
that  the  legislation  conflicted  with  competent 
federal  legislation  where  the  federal  govern- 
ment had  concurrent  power,  or  conflicted  with 
federal  policy  or  administration.  It  might 
easily  conflict  with  either  one. 

Sir  LOMER  GOUIN:  If  the  right  hon. 
gentleman  will  allow  me,  I  would  cite  the 
case  of  the  hon.  Mr.  Ouimet,  when  he  was 
acting  minister,  in  his  report  of  the  19th  of 
May,  1893. 

Mr.  MEIGHEN :  I  will  take  up  the  Ouimet 

case. 

At  six  o'clock  the  House  took  recess. 


After  Recess 

The  House  resumed  at  eight  o'clock. 

Mr.  MEIGHEN:  Mr.  Speaker,  in  the  pre- 
vious part  of  my  remarks  I  sought  first  to  im- 
press that  the  merits  of  the  legislation  out 
of  which  this  governmental  action  arose  were 
at  least  debatable,  if,  indeed,  the  weight  of 
the  argument  did  not  rather  favour  the  jus- 
tice of  the  legislation  itself.  I  then  proceeded 
to  review  the  history  of  the  operation  of  dis- 
allowance, and  I  asked  to  be  accepted  in  this 
conclusion:  That  although  there  had  been 
conflict  not  of  final  decision  but  of  obiter 
dicta — that  is  expressions  not  tying  in  the 
pathway  of  the  argument  by  which  the  min- 
ister arrived  at  his  conclusion  in  the  indi- 
vidual case,  but  lying  aside  from  that  pathway, 
although  there  might  be  a  conflict  there,  there 
had  not  been  conflict  in  the  decisions  actually 
given  with  certain  definite  principles,  from  con- 
federation until  the  passing  of  tKis  act.  And 
I  ventured  to  affirm,  that  there  had  not  been 
disallowance  in  any  single  case  merely  because 
of  the  supposed  turpitude,  injustice,  or  un- 
fairness of  the  legislation,  but  rather  that  dis- 
allowance had  been  justified  and  had  actually 
been  practised  on  the  grounds  I  named  a  mo- 
ment ago,  and  on  those  only:  In  the  case  of 
ultra  vires  legislation,  that  is  legislation  beyond 
the  powers  of  the  legislating  province,'  where 
disallowance  more  met  the  public  convenience 
or  the  legislation  interfering  with  federal 
policy,  could  not  fairly  be  left  to  the  courts 
because  it  might  never  reach  the  courts.  With 
regard  to  such  cases,  of  course,  I  will  meet  with 
no  dispute  at  all.     As  regards  ultra  vires  legis- 
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lation  I  do  not  apprehend  there  is  any  differ- 
ence of  opinion. 

In  the  case  of  intra  vires  legislation  the 
grounds  for  disallowance  had  been  these  and 
these  only:  That  the  legislation,  through  intra 
vires  of  the  province,  had  conflicted  with  Do- 
minion statute  or  Dominion  policy  in  cases, 
say,  where  the  Dominion  had  concurrent  juris- 
diction— such,  for  example,  as  in  the  case  of 
agriculture,  or  in  the  case  of  railways.  In 
these  spheres,  the  Dominion's  jurisdiction  is 
concurrent  with  that  of  the  provinces  each 
can  legislate  in  agriculture ;  each  has  the  same 
powers.  A  provincial  act  might  interfere  with 
Dominion  policy  on  a  subject  of  concurrent 
jurisdiction,  or  the  act  might  be  such  as  to, 
of  its  very  nature,  interfere  with  established 
federal  policy.  An  example  of  the  latter 
might  be  given:  Where  the  act  of  the  legisla- 
ture would  be  in  violence  of  federal  policy  as 
established,  say,  by  treaty;  with  another  coun- 
try. A  case  at  least,  if  not  more  than  one, 
of  that  character  has  arisen. 

Now,  I  stated  that  we  had  not  had  a  case  of 
a  decision  where  there  had  actually  been  dis- 
allowance based  only  upon  the  government's 
opinion  that  the  legislation  was  unjust  and  un- 
fair as  between  the  rights  of  individuals. 
Now  the  minister  rose  to  contradict  me,  or  at 
least  to  refer  me  to  what  he  described  as  the 
Ouimet  case,  decided  by  the  Acting  Minister 
of  Justice,  in  1893,  the  acting  minister  being 
the.  Hon.  J.  Aldric  Ouimet.  I  stated  that  I 
would  refer  to  the  case  after  recess.  I  venture 
to  say  the  minister  has  looked  into  it  since, 
and  if  he  had  looked  into  it  before  he  spok2, 
he  would  not  have  ventured  the  contradiction. 
In  the  Ouimet  case  there  was  no  disallowance 
at  all. 

Sir  LOMER  GOUIN:  I  did  not  say  there 

was. 

Mr.  MEIGHEN :  Then  it  was  not  a  contra- 
diction of  my  assertion.  I  had  stated  there 
had  never  been  actual  disallowance  on  that, 
ground  and  there  has  not  been. 

Sir  LOMER  GOUIN:  Referring  to  that 
case,  I  stated  that  then  and  there,  in  1893, 
the  Minister  of  Justice  declared  that  there 
were  grounds  to  disallow  the  statute  because 
it  was  in  violation  of  private  rights,  and  the 
Actine:  Minister  of  Justice,  in  his  report  of  the 
19th  May,  1893,  reported  to  his  colleagues  as 
follows: 

Assuming  the  statute  to  have  the  effect  which  the 
railway  company  attributes  to  it  the  case  would  appear 
to  be  that  of  a  statute  which  interferes  with  vested 
rights  of  property  and  the  obligation  of  contract  with- 
out providing  for  compensation,  and  would,  therefore,  in 
the  opinion  of  the  undersigned  furnish  sufficient  reason 
for  the  exercise  of  the  power  of  disallowance. 
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And  the  report  concluded  as  follows: 

In  the  view  of  the  undersigned  all  these  provisions 
are  infringements  upon  the  exclusive  power  of  the 
federal '  parliament  to  legislate  on  the  subject  of  sea 
coast  and  inland  fisheries.  An  arrangement  has,  how- 
ever, been  reached  between  the  undersigned  and  the 
attorney  general  of  the  province  of  Ontario  by  which 
the  constitutionality  of  these  provisions,  as  well  as 
all  other  contentions  respecting  the  fishery  laws 
generally,  are  to  be  referred  to  the  courts  for  adjudica- 
tion, and  as  it  does  not  appear  that  any  public  incon- 
venience will  otherwise  accrue,  he  respectfully  recom- 
mends that  the  act  in  question  be  left  to  its  opera- 
tion. 

But  the  minister  was  very  clear  in  the  ex- 
pression of  his  opinion  that  there  were  vested 
rights,  and  that  the  power  of  disallowance 
should  be  exercised.  On  that  there  was  an 
arrangement  between  the  two  governments. 

Mr.  MEIGHEN:  I  had  the  very  quotation 
the  then  minister  read  before  me.  It  is  true 
the  minister  expressed  that  opinion  in  the  early 
part  of  the  recommendation,  but  the  minister 
went  on  to  state  that  though  that  was  the 
case,  inasmuch  as  the  public  inconvenience 
was  not  in  any  way  affected,  he  would  leave 
the  statutes  to  their  own  operation.  He  re- 
fused to  interfere.  I  had  not  denied  at  all 
that  prior  to  1893  anyway  there  had  been 
statements  of  opinion,  obiter  dicta,  that  would 
conflict  with  the  principles  that  I  have  laid 
down.  I  did  state  that  responsibility  of  dis- 
allowance had  never  been  taken  by  any  gov- 
ernment based  merely  upon  the  fact  alone 
that  there  had  been  in  the  judgment  of  the 
government  disallowing  a  miscarriage  of  jus- 
tice. 

Mr.  JACOBS:  Was  there  ever  a  similar 
case? 

Mr.  MEIGHEN:  There  have  been  cases, 
I  almost  said  unnumbered,  but  a  great  many 
cases.  There  was  the  Florence  Mining  case. 
The  nearest  case  was  the  MacLaren  case, 
and  in  that  case,  which  is  known  as  the 
Streams  case,  disallowance  did  follow.  In  that 
case  though  there  is  also  an  assertion  of  Do- 
minion jurisdiction,  of  Dominion  right  in  the 
streams,  and  this  consideration  undoubtedly 
affected  the  decision  to  disallow.  But  in  the 
MacLaren  case,  although  it  was  affected  by 
this  consideration,  the  legislation  was  re- 
enacted.  It  was  re-enacted  again  and  al- 
though disallowed,  re-enacted  again,  and  allow- 
ed to  stay,  and  no  case  comes  so  close  to  this 
case.  If  the  hon.  member  will  review  the 
cases  as  found  in  Keith  he  will  find  the  nearest 
approach  to  the  present  is  that  very  case,  and 
by  the  action  of  the  legislature  and  the  justi- 
fication of  time  in  each  case  the  disallowance 
was  reversed. 

But  all  this  is  pretty  old.  When  we  get 
down  to  1893,  from  that  date  onward  the  prac- 


tice seems  a  great  deal  more  settled.  Hon. 
members  have  read  opinions  expressed,  yes, 
and  more,  the  decisions  on  those  opinions 
given  by  Ministers  of  Justice  from  1893  to  1908. 
No  amount  of  argument  in  the  world  will 
ever  square  the  decision  in  this  case  with  the 
judgment  of  Sir  Allen  Aylesworth  in  the  cases 
that  came  before  him.  Sir  Allen  Aylesworth 
in  1909  laid  down  the  doctrine  quoted,  and 
very  aptly  quoted  by  my  hon.  friend  from 
East  Calgary,  (Mr.  Shaw)  and  he  did  it  in 
terms  so  definite,  in  terms,  I  almost  said, 
so'  sweeping,  that  it  would  be  utterly  beyond 
the  pale  of  reason  to  suggest  that  this  action 
could  be  suffered  within  the  ambit  of  the 
reasoning  of  Sir  Allen  Aylesworth.  Not  at  all. 
Indeed,  Sir  Allen  Aylesworth  said  that  even 
though  the  legislature,  without  any  warrant 
whatever,  as  indeed  he  described  it  in  the 
Ontario  case,  changed  the  •  property  in  that 
province  from  one  man  to  another,  or  from 
one  company  to  another,  did  so  without  any 
reason,  without  providing  any  consideration 
or  any  means  of  compensation,  and  in  doing 
so  shut,  barred  and  bolted  the  door  against 
access  to  the  courts  in  every  way — even  though 
the  legislature  went  so  far  as  that,  the  federal 
government  would  not  be  justified  in  inter- 
fering. In  his  review  of  the  constitutional 
practice — Sir  Allen  Aylesworth  on  the  1st  of 
March  1909  in  this  House  said  that  a  federal 
government  would  not  be  justifiable  to  inter- 
fere with  intra  vires  legislation  on  any  ground 
at  all.  Sir  Allen  Aylesworth  went  further  than 
has  ever  been  gone  from  confederation  until 
the  present  time,  and  there  has  never  during 
that  time  been  a  case  of  disallowance  based 
only  on  the  judgment  of  the  government  that 
there  had  been  an  assault  on  the  principles  of 
primary  justice  in  the  provincial  legislation. 

Very  well ;  in  the  cases  that  came  before 
Sir  Allen  Aylesworth  and  which  he  decided 
there  were  none,  so  far  as  I  have  been  able  to 
find,  in  which,  although  the  legislation  was 
intra  vires,  it  interfered  with  the  Dominion 
policy.  Consequently,  I  believe  that  the 
hon.  member  for  St.  John  (Mr.  Baxter)  is 
correct,  that  if  the  legislation,  though  intra 
vires,  had  interfered  with  the  federal  policy 
where  the  Dominion  had  a  right  to  have  a 
policy,  Sir  Allen  might  have  been  free  to  dis- 
allow. There  is  a  case  I  am  told  just  now 
where  he  did.  But  the  dicta  he  lays  down — 
and  mind  you  his  dicta  are  followed  by  action 
consistent  with  them  and  he  bases  the  re- 
sponsibility of  his  decision  upon  the  doctrine 
which  he  expounds — go  to  show  that  if  it 
is  merely  a  case  of  what  we  may  consider 
not  right  on  the  part  of  the  legislature,  we 
have  no  justification  whatever  in  giving  any 
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weight  to  such  consideration.  To  do  so  is  in- 
terference with  provincial  rights. 

Now  v  I  come  to  argue,  how  far  do  these 
doctines,  accepted,  so  far  as  decisions  go,  never 
interfered  with,  in  fact  I  think  I  may  say  never 
questioned  since  1893,  justify  interference  in 
this  case.  Well,  the  matter  scarcely  admits 
of  contention.  This  case  differs  wholly  from 
that  under  review  by  Sir  Allen  Aylesworth  on 
the  1st  March,  1909.  In  the  case  that  was 
before  Sir  Allen  Aylesworth  where  he  declined 
to  interfere,  the  Minister  of  Justice  at  that 
time  held  that  there  had  not  only  been 
diversion  of  the  title  of  property  from  one  to 
another,  but  there  had  been  a  denial  of  access 
to  the  courts  to  determine  ultimate  rights,  or 
to  decide  the  equities  or  trusteeships  that 
might  be  in  question.  He  decided  all ,  that, 
and  he  knew  that  when  he  refused  disallowance 
there  was  no  possibility  of  any  parties  affected 
having  their  rights  established  in  the  courts  of 
the  land.  The  case  before  us  to-day  is 
wholly  different.  In  the  case  before 
us  to-day  to  confirm  the  action  of  the 
legislature,  instead  of  closing  the  doors  of 
the  courts  to  the  interested  parties  had 
really  the  effect  of  re-opening  the 
doors  of  the  court  to  the  interested  parties. 
It  was  really,  in  effect,  no  more  and  no  less 
than  to  grant  a  new  trial  and  upon  grounds 
upon  which  courts  very  often  grant  new 
trials  when  they  have  power  to  do  so.  They 
had  no  power  to  do  so  in  this  case,  because 
the  time  had  gone  by  when  one  could  apply. 
But  courts  grant  new  trials  when  new  evidence 
is  found,  evidence  that  it  was  not  reasonable 
to  expect  would  be  under  the  hands  of  the 
litigants  at  the  initial  trial.  Upon  such  grounds 
as  that  and  upon  evidence  of  collusion,  to 
which  apparently  they  gave  some  weight,  some 
members  giving  weight  to  one  ground  and 
some  no  doubt  to  another,  the  legislature 
decided  that  a  new  trial  should  be  given  to 
the  parties;  they  placed  them  back  in  their 
initial  position,  Jane  MacNeil  being  owner 
of  the  land,  and  they  said  to  all  who  assailed 
her  title:  "There  are  the  courts  of  our  coun- 
try; go  to  those  courts  and  establish  your 
claim."  That  is  the  kind  of  legislation  against 
which  the  minister  hurls  his  thunderbolt  in 
this  case;  legislation  very  different  in  its 
finality,  very  different  in  anything  that  one 
could  criticise  as  a  usurpation  of  provincial 
power,  from  the  legislation  which  was  reviewed 
by  Sir  Allen  Aylesworth. 

This  is  somewhat  aside.  The  minister  seems 
to  emphasize  the  consideration  that  a  good 
deal  of  time  had  intervened  between  the  litiga- 
tion, indeeci  between  the  final  decision  of  the 
Supreme  Court  and  the  act  of  the  provincial 
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legislature.  I  cannot  see  that  the  point  is 
material;  but  the  minister  should  remember 
that  the  actual  owner,  the  man  most  in- 
terested, the  heir  in  title  to  Jane  MacNeil  was, 
between  1914,  when  the  decision  was  given, 
and  a  date  shortly  prior  to  the  action  of  the 
Nova  Scotia  legislature,  absent  at  the  front. 
Upon  his  return,  he  who  was  interested,  set 
to  work  to  try  to  restore  what  he  believed 
were  his  rights.  This  explains  the  intervention 
of  those  y*ears. 

Is  it  of  any  importance  that  this  House 
endeavour  to  reassert  the  correct  principle  in 
matters  of  this  kind?  I  think  it  is  of  vast 
importance.  What  position  are  we  in  if  the 
judgment  of  the  minister  and  of  the  govern- 
ment in  this  case  is  to  be  permanent?  I  know 
there  is  a  measure  of  permanency  to  their 
decision,  no  matter  what  we  do.  I  am  not 
sure  whether  the  government  has  any  power 
to  reverse  the  decision  which  it  has  given ;  but 
at  all  events  we  have  power  to  say  what  we 
believe  to  be  right,  and  it  seems  to  me  that 
it  is  proper  for  this  House,  at  least  for  those 
members  who  believe  that  in  the  interest  of 
our  Dominion,  another  course  should  have 
been  chosen  to  make  the  record  speak  our 
views.  It  is  in  our  power  and  it  is  our  duty 
to  exercise  that  right. 

Where  are  we— let  me  repeat  the  question— 
if  the  minister's  opinion  is  to  be  followed  in 
the  future?  Other  governments,  other  legis- 
latures of  this  country  may  exercise  their 
functions,  and  when  they  do,  they  will  never 
know  whether  they  are  to  be  left  in  posses- 
sion of  the  fruits  and  answerable  for  the  con- 
sequences or  not.  They  may  be  quite  within 
their  powers  and  rights;  they  may  be  legislat- 
ing for  their  own  citizens  and  no  others;  they 
may  be  legislating  about  matters  that  affect 
their  own  people  and  property;  but  they 
cannot  for  a  minute  feel  secure.  The  sword 
of  the  minister  hangs  above  them,  and  it  may- 
fall  the  moment  the  legislation  passes.  It  is 
important  surely  that  the  responsibility  of 
governments  in  provinces  to  the  legislatures 
and  the  responsibility  of  legislatures  to  their 
people  should  remain  intact.  If  the  min- 
ister's advice  to  his  colleagues  and  the  deci- 
sion of  his  colleagues,— is  in  the  McNeil  case 
to  be  followed  in  the  future,  that  responsibility 
is  gone. 

|  A  great  deal  that  the  minister  has  said,  if 
it  is  based  on  fact,  is  very  sound  argument ; 
but  it  is  argument  that  should  be  addressed 
to  the  legislature  of  Nova  Scotia,  not  argu- 
ment that  should  be  addressed  to  this  House, 
nor  that  he  should  have  addressed  to  his  col- 
leagues when  he  advised  them  to  take  this 
course.  It  is  for  the  legislature  of  Nova  Scotia 
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to  decide  whether  or  not  they  should  repeal 
legislation  that  they  have  passed,  whether, 
when  they  came  to  pass  it  in  the  first  place, 
it  was  doing  justice  between  the  parties  or 
whether  it  was  not.  They  must  decide  whether 
by  any  cajolery,  by  any  imposition,  for  it  may 
be  alleged  that  there  was  imposition  upon  the 
members,  they  were  misled  and  took  the 
wrong  course.  If  they  decide  such  to  be 
established  then  it  is  for  the  legislature  of 
Nova  Scotia  to  reverse  itself.  It  has  power 
to  repeal  its  own  acts  and  it  has  often  done 
so.  We  have  repealed  our  acts,  and  the  argu- 
ment of  the  minister,  if  it  were  based  on 
facts,  would  have  been  very  powerful  before 
that  legislature,  to  persuade  #it  take  that 
course.  But  they  were  not  arguments  that  he 
was  justified  in  addressing  to  his  colleagues 
in  advising  them  to  annul  this  legislation. 

In  this  connection,  let  me  have  a  word  to 
say  of  the  minister's  last  contention  that  dis- 
allowance was  made  with  the  privity,  or,  as  he 
put  it,  with  the  consent  or  even  upon  the 
request  of  the  government  of  Nova  Scotia. 
When  did  the  power  of  annulment,  the  power 
of  disallowance,  rest  before  on  the  desire  of 
{'"the  government  responsible  to  the  legislature 
which  enacted  the  legislation?  Who  ever 
heard  of  the  government  of  Canada  being  the 
agent,  the  instrument,  of  a  provincial  govern- 
ment to  defeat  the  ends  of  a  provincial  legis- 
*  lature?  Is  that  not  exactly  what  the  min- 
ister's contention  means?  Is  the  government 
of  Nova  Scotia,  which  takes  the  responsibility 
of  permitting  to  pass,  while  it  remains  in 
power,  legislation  that  it  afterwards  thinks  it 
should  not  have  allowed  to  pass,  to  get  out  of 
its  responsibility  and  to  defeat  the  ends  of 
its  own  legislature,  merely  by  coming  to  the 
government  of  Canada  and  saying:  "Annul 
this  legislation;  disallow  it,  and  there  is  an 
end  of  our  responsibility  and  yours." 

This  is  not  the  first  case,  indeed,  where  dis- 
allowance has  been  a  matter,  I  will  not  say  of 
collusion,  but  let  me  say  of  agreement, 
between  the  government  of  a  province  and  the 
government  of  the  Dominion.  From  what  I 
have  learned,  the  disallowance  of  legislation 
changing  the  rule  of  the  road  was  also  a 
matter  of  agreement  between  the  government 
I  of  Nova  Scotia  and  the  government  of  Can- 
ada. In  that  case  the  action  of  the  govern- 
ment may  have  saved  the  government  of 
Nova  Scotia  from  very  serious  difficulty,  and 
it  may  have  saved  the  people  of  Nova  Scotia 
from  very  serious  inconvenience  into  which 
the 1  precipitancy  of  their  legislature  and  the 
negligence  of  their  government  had  driven 
them.  But  surely  such  a  service  as  that  is  no 
function  of  His  Majesty  in  Council  of  the 


Dominion.  The  Governor  General  in  Council 
does  not  exist  to  rescue  legislatures  or  pro- 
vinces from  the  inevitable,  legitimate  conse- 
quences of  their  own  recklessness,  or  even  of. 
their  own  wrong  legislation. 

Let  me  emphasize  in  this  connection  one 
more  feature.  In  no  respect  whatever  does  the 
legislation  in  the  MacNeil  case  affect  any 
other  province  in  Canada.  The  land  is  in 
Nova  Scotia;  all  parties  to  the  dispute  are,  I 
.  understand,  in  Nova  Scotia;  anyway  every 
material  thing  connected  with  the  case  is  Nova 
Scotian.  It  does  not  in  the  remotest  way 
affect  dominion  policy.  It  does  not  even  in 
the  most  attenuated  way  affect  Dominion 
rights.  It  is  a  local  matter  only,  a  matter  not 
only  of  civil  rights,  but  so  distinctly  local  that 
above  all  other  matters  it  should  have  been 
left  *to  the  final  determination  of  the  legisla- 
ture of  that  province. 

"   Let  us  remember  as  well  that  the  govern- 
ment, after  the  character  of  the  legislation  (in 
the  mind  of  the  Deputy  Minister  of  Justice) 
had  been  drawn  to  its  atention,  had  ample 
oportunity  to  repeal  it.   The  minister  says 
it  did  not  repeal  the  legislation  although  a 
bill  was  brought  before  it  for  the  purpose. 
He  says  the  bill  got  its  first  reading,  if  it  did 
not  go  further;  but  the  minister  says  it  was 
not  actually  repealed  because  the  legislature 
closed  before  the  House  adopted  the  bill. 
Well,  that  is  usually  the  reason  why  most 
legislation  is  not  passed — the  House  closes 
"before  its  adoption.   But  who  closed  the  legis- 
lature?   Did  the  legislature  close  without  the 
will  of  the  government?    Did  someone  go 
and  lock  the  door  behind  the  government's 
back?   The  government  closed  the  legislature 
of  the  province  of  Nova  Scotia,  the  govern- 
ment that  was  in  power  when  this  legislation 
was  passed,  the  government  that  had  a  large 
majority,  and  which  if  it  had  the  will  to  do  so, 
could  have  repealed  this  legislation.    No,  Mr. 
Speaker,  the   minister  has   acted   not  only 
against  the  first  judgment  of  the  legislature 
of  Nova  Scotia  but  against  the  re-considered 
judgment  of  that  body.   After  the  legisla- 
ture had  had  ample  opportunity  to  redress 
its  action  if  it  had  felt  that  its  action  was 
wrong,  it  declined  to  do  so;  and  then  the 
government,  without  the  consent  of  the  legis- 
lature, comes  to  the  minister  who  yields  to 
its  importunity  and  annuls  the  legislation. 

The  hon.  minister,  in  order  if  he  can  to 
make  it  appear  that  the  hands  of  the  opposi- 
tion in  this  matter  are  tied,  irrespective  of 
what  the  merits  of  the  case  may  be,  reads 
a  letter  from  the  Deputy  Minister  of  Justice, 
or  rather  a  part  of  it,  addressed  to  the 
Deputy  Attorney  General  of  the  province  of 
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Nova  Scotia,  in  which  the  Deputy  Minister 
of  Justice  expresses,  as  no  doubt  was  his 
honest  belief,  his  opinion  of  the  legislation. 
And  having  done  so  he  says  this  to  the 
Deputy  Attorney  General  of  Nova  Scotia: 

Therefore  I  think  you  must  agree  that  it  is  impos- 
sible to  justify,  or  even  to  describe  in  terms  of  tolera- 
tion , — 

I  am  reading  what  the  minister  read,  am 
I  not?  I  am  not  sure  it  is  the  same  letter 
but  it  is  signed  by  the  deputy  minister. 

— the  conduct  which  is  sanctioned  by  the  act  in  ques- 
tion, revesting  the  title  in  Miss  MacNeil  by  legislative 
act.  I  can  only  imagine  that  it  must  have  been  through 
some  oversight  on  the  part  of  the  government  that 
the  act  was  allowed  to  pass.  In  these  circumstances  it 
would  seem  that  the  wrong  done  by  this  legislation 
should  be  rectified  by  the  legislature.  It  seems  to  be 
a  case  in  which,  if  I  may  venture  to  say  so,  for  the 
good  name  of  the  province  as  well  as  in  simple  justice 
to  the  petitioners,  the  act  should  not  be  allowed  to 
remain,  and  the  more  proper  remedy  is  by  way  of 
repeal.  I  observe  that  your  legislature  is  now  in 
session.  I  have  discussed  this  matter  with  the  Minis- 
ter of  Justice  and  he  desires  me  to  suggest  that  your 
government  should  give  earnest  consideration  to  the 
propriety  of  putting  through  a  repealing  act  at  the 
present  session. 

That  was  the  suggestion  of  the  then  Min- 
ister of  Justice,  the  Hon.  Mr.  R.  B.  Bennett. 
The  matter,  I  say,  never  came  before  the 
government  at  all;  the  time  never  arrived 
when  it  should.  According  to  this  letter,  the 
Minister  of  Justice  suggested  that  the  govern- 
ment of  Nova  Scotia  should  give  earnest  con- 
sideration to  putting  through  a  repealing  act 
"at  the  present  session".   He  goes  on: 

Otherwise  it  will  be  difficult  to  resist  the  application 
to  disallow.    The  disallowance  of  this  sdrt  of  statute — 

I  think  the  minister  failed  to  read  this  part 
of  the  letter;  if  he  did,  I  did  not  hear  it. 

Sir  LOMER  GOUIN:  The  hon.  gentleman 
is  not  quoting  the  letter  I  read;  I  read  a 
letter  dated  November  21. 

/Mr.  MEIGHEN:  This  is  dated  April  7, 
1922.  Evidently  this  states  the  opinion  of 
the  present  Minister  of  Justice. 

Mr.  JACOBS:  You  are  reading  Mr.  Ben- 
nett's letter. 

Mr.  MEIGHEN:  No,  I  am  reading  a  letter 
written  by  the  Deputy  Minister  of  Justice. 

Mr.  JACOBS:  Advised  by  Mr.  Bennett. 

Mr.  MEIGHEN:  No,  Mr.  Bennett  was  not 
in  office  then. 

Mr.  JACOBS:  I  heard  his  name  mentioned 
by  the  hon.  gentleman. 

Mr.  MEIGHEN:  Yes,  I  thought  this  was 
the  letter  of  November  21  which  the  minister 
[Mr.  Meighen.] 


referred  to.  I  had  not  looked  at  the  date. 
Tins  letter  was  actually  written,  it  appears, 
since  my  hon.  friend  (Sir  Lomer  Gouin)  as- 
sumed office. 

The  disallowance  of  this  sort  of  statute  which  is,  I 
suppose,  intra  vires  upon  the  ground  of  its  conflict 
with  the  principles  of  justice,  would  introduce  a  prin- 
ciple of  action  here  with  respect  to  provincial  legis- 
lation which  it  might  afterwards  be  found  difficult 
to  restrict  within  due  limits  and,  therefore  upon  con- 
stitutional grounds,  and  from  motives  of  expediency, 
it  is  suggested  that  the  necessity  of  further  considera- 
tion by  this  government  should  be  avoided  by  local 
action. 

That  was  the  view  of  the  Deputy.  Minister 
of  Justice,  and  apparently  the  view  of  the 
minister  at  that  time;  and  in  the  previous 
letter  which  the  minister  read  the  opinion 
was  expressed  that  the  matter  of  disallowance 
would  have  to  be  "considered"  if  it  should 
be  that  the  legislature  would  decline  to  repeal 
the  act.  That  is  very  different  from  taking 
the  responsibility  of  actual  disallowance. 
Language  of  that  'kind  has  been  used  very 
often  through  the  years,  but  the  federal 
government  has  not  until  now  actually  gone 
the  length  of  disallowance  upon  that  ground 
and  that  ground  alone.  Review  by  the  entire 
government  in  this  as  in  every  case  was 
necessary  before  a  decision  could  be  reached 
and  I  can  assure  the  minister  there  would 
have  been  no  disallowance  by  the  late  govern- 
ment. 

All  through  this  time  the  jurisdiction  of  the 
federal  government  as  a  matter  of  constitu- 
tional practice  has  been  becoming  narrower 
and  ever  narrower,  and  the  autonomy  of  local 
legislatures  has  been  growing  stronger  and 
ever  stronger;  and  right  it  is  that  it  should 
be  so.  Why  should  it  be  that  a  government 
— not  parliament,  let  hon.  gentlemen  remem- 
ber, for  parliament  has  really  no  say  in  the 
matter  at  all  save  to  express  its  opinion,  it 
has  no  authority  whatever — why  should  it 
be  that  a  government  not  responsible  initially 
to  the  electors  of  the  particular  province, 
because  a  federal  government  is  just  as  res- 
ponsible to  the  electors  of  a  province  three 
thousand  miles  away,  a  government  sitting 
here,  can  act  as  a  sort  of  moral  censor  of 
the  conduct  of  legislatures  in  this  country, 
legislatures  who  are  themselves  responsible 
to  the  people  who  elect  them  and  to  whom 
they  must  answer  for  their  acts?  If  the  federal 
government,  merely  by  virtue  of  its  own 
opinion  as  to  the  moral  quality  of  legislation 
passed  by  a  province,  has  the  right  to  reverse 
that  legislation  and  wipe  it  out,  does  not  the 
government  by  that  course  assume  the  func- 
tions of  the  people  of  the  province?  Does  not 
the  government  in  that  way  relieve  the  pro- 
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vincial  administration  of  the  logical  conse- 
quences of  its  own  conduct  and  thereby 
defeat  the  ends  of  responsible  government? 
Thus  it  is  that  all  through  these  years  the 
right  of  annulment  has  been  restricted  rather 
than  amplified,  and  in  no  case  has  it  been 
exercised  save  insofar  as  intra  vires  legisla- 
tion concerned  when  it  interposed  upon 
territory  rightly  occupied  by  the  federal 
authority,  or  upon  federal  policy,  where  the 
federal  government  had  a  right  to  have  a 
policy.  No  one  would  contend  for  a  moment 
that  this  case  comes  within  either  category. 
Therefore  I  ask  the  House  to  declare  that 
the  minister  was  not  right,  and  that  the 
government  was  not  justified  in  following  his 
advice  and  in  disallowing  the  legislation  of 
a  province,  passed  admittedly  wholly  within 
its  power,  and  admitte,dly  affecting  only  the 
interests  of  the  province,  affecting  no  property 
right  and  no  individual  right  of  any  kind 
beyond  the  confines  of  the  province,  and 
interfering  in  no  way  in  the  least  degree  with 
federal  policy  of  any  kind,  nor  invading  in 
ihe  slightest  measure  any  sphere  in  which  the 
Dominion  has  concurrent  jurisdiction.  I  ask 
the  House  to  declare  that  the  government  in 
arrogating  to  itself  an  authority  to  reverse 
and  defeat  such  legislation  acted  contrary 
to  sound  constitutional  standards  and  practice. 

Hon.  E.  M.  MACDONALD  (Pictou.  Acting 
Minister  of  National  Defence) :  Mr.  Speaker,  a 
very  peculiar  situation  presents  itself  for  the 
consideration  of  the  House  to-night.  My  right 
hon.  friend  who  has  just  resumed  his  seat  (Mr. 
Meighen)  was  the  leader  of  the  government 
down  to  the  1st  January,  1922.  On  Novem- 
ber 8,  1921,  his  Minister  of  Justice,  the  Hon. 
R.  B.  Bennett,  instructed  his  deputy  minister 
to  write  the  Attorney  General  of  Nova  Scotia 
in  the  following  terms: — 

Some  Hon.  MEMBERS :  Louder. 

Mr.  MACDONALD:  This  is  the.  letter: 

Sir, — The  minister  desires  that  I  should  draw  your 
attention  to  a  recent  act  of  the  legislature  of  Nova 
Scotia,  chapter  177,  of  1921,  "An  Act  to  Vest  Certain 
Lands  in  Victoria  County  in  Jane  E.  MacNeil".  It  is 
represented  to  the  department  that  this  statute  in  effect 
reverses  the  judgments  of  the  courts  including  the 
Supreme  Court  of  Canada  in  which  it  was  ultimately 
decided  that  the  defendant  Jane  E.  MacNeil  had  ac- 
quired the  title  fraudulently,  held  the  lands  in  trust 
and  should  convey  them  to  the  curator  for  the  benefit 
of  creditors. 

It  would  be  the  duty  of  the  Minister  of  Justice,  as 
you  will  perceive,  to  consider  the  propriety  of  recom- 
mending disallowance  of  this  statute,  and  he  would 
be  glad,  in  considering  the  matter,  to  have  before  him 
any  explanation  or  representation  which  your  govern- 
ment would  desire  to  submit. 

My  right  hon.  friend's  government  therefore 
raised  the  issue  as  to  whether  or  not  this  sta- 
tute should  be  disallowed  they  were  the  first 
people  to  raise  any  question  about  it. 


Mr.  MEIGHEN :  The  hon  gentleman  knows 
better  than  that.  There  is  correspondence 
on  the  file  before  that. 

Mr.  MACDONALD :  I  am  speaking  of  those 
constitutionally  and  politically  responsible  to 
this  House.  My  right  hon.  friend  had  the 
temerity  this  afternoon  to  move  a  vote  of 
want  of  confidence  in  this  government  because 
we  did  the  very  thing  which  his  Minister  of 
Justice  said  should  be  done  in  1921.  The 
motion  before  the  House  for  consideration  to- 
night is  not  purely  a  question  as  to  whether 
or  not  a  certain  action  taken  by  the  Governor 
in  Council  in  1922  was  right  within  the  con- 
stitution, my  right  hon.  friend  is  asking  the 
House  to  turn  this  government  out  because  of 
that  action — an  action  which  he  and  his  gov- 
ernment were  responsible  for  initiating.  That 
is  the  situation. 

Now,  do  not  let  us  have  any  misgivings  as  to 
where  we  stand  in  this  matter.  Argument  as 
to  the  relative  constitutional  powers  of  the 
provinces  and  the  Dominion  may  be  made  at 
great  length  and  with  great  elaboration,  but 
after  all  when  we  come  to  consider  what  is 
the  issue  before  the  House  the  primary  points 
for  us  to  consider  are,  first:  Has  the  govern- 
ment the  right  of  disallowance?  Secondly:  Was 
the  right  properly  exercised  in  this  particular 
matter?  What  is  the  situation  as  to  whether 
the  right  of  disallowance  exists?  In  the 
British  North  America  Act  will  be  found  an 
express  provision  that  there  rests  in  the  fed- 
eral Governor  in  Council  the  right  to  disallow 
the  legislation  of  a  province.  There  are  no 
limits  defined  within  which  this  right  may  be 
exercised  there  are  no  judicial  decisions  which 
in  any  way  define  how  it  should  be  exercised. 
From  time  to  time  since  1867  successive  min- 
isters of  Justice  have  reviewed  the  legislation 
of  the  provinces,  some  holding  one  view  at 
one  time  and  others  holding  another  view  of 
another  time.  In  order  therefore  to  ascertain 
just  where  we  stand  in  regard  to  this  question 
perhaps  it  will  be  well  to  look  at  some  au- 
thorities. Take,  for  instance,  Todd  on  Parlia- 
mentary Government  in  the  Colonies-  a  stan- 
dard authority  about  which  there  can  be  no 
question.  Speaking  of  this  power  of  dissolu- 
tion he  says: 

Two  possible  grounds  of  objection  to  provincial  enact- 
ments are  noticed  in  the  preceding  report,  namely: 
(1)  Where  exception  might  be  urged  to  "the  law"  it- 
self, as  being  in  excess  of  the  constitutional  powers  of 
the  local  legislature,  or  at  variance  with  dominion  legis- 
lation; (2)  Where  it  might  appear  that  proposed 
enactments  were  contrary  to  the  policy  which,  in  the 
opinion  of  the  Governor  General  in  Council,  ought  to 
prevail  throughout  the  dominion,  in  view  of  the 
general  interests  thereof. 

There  we  have  recognition  of  the  principle 
involved  in  the  very  inception  of  confedera- 
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tion — not  merely  that  legislation  which  was 
ultra  vires  of  the  provincial  government 
might  be  dealt  with  by  the  federal  authority 
under  this  veto  power,  but  also  that  an  in- 
herent right  existed  in  the  federal  executive 
to  deal  with  matters  which  might  be  with- 
in the  jurisdiction  of  the  legislatures.  So 
we  have  that  to  start  with.  Has  there  been 
any  change  of  opinion  on  the  principle  there 
laid  down  other  than  the  varying  opinions 
of  the  successive  Ministers  of  Justice  from  time 
to  time?  Let  us  see  what  the  practice  has 
been. 

At  first  legislation  which  was  clearly  ultra 
vires  was  disallowed;  then  as  time  went  on 
different  courses  were  adopted.  The  policy 
adopted  was  first,  to  ask  the  legislature  to 
repeal  or  amend  the  objectionable  legisla- 
tion; secondly,  to  leave  the  question  to  be 
decided  by  the  courts ;  or,  thirdly,  to  absolutely 
disallow  the  legislation.  The  reason  why  dis- 
allowance was  resorted  to  was  because  grave 
difficulties  might  arise  and  awkward  problems 
be  involved  if  legislation  of  doubtful  validity 
was  allowed  to  be  operative. 

Now,  my  right  hon.  friend  has  alleged  that 
we  can  find  no  cases  in  which  the  power  of 
veto  was  exercised  in  regard  to  matters  which 
might  be  intra  vires  of  the  legislature. 

Sir  HENRY  DRAYTON:  No,  no. 

Mr.  MEIGHEN:  I  did  not  say  that  at  all. 
The  hon.  member  surely  never  thought  I 
said  so? 

Mr.  MACDONALD:  Then  does  my  hon. 
friend  concede  it? 

Mr.  MEIGHEN:  No.  I  know  there  are 
cases  of  intra  vires  legislation  where  the  power 
of  disallowance  has  been  exercised,  and  justly 
so;  but  I  said  there  has  been  no  case  of  dis- 
allowance merely  on  the  ground  of  the  in- 
justice of  the  legislation  itself. 

Mr.  MACDONALD:  I  shall  be  glad  to 
show  my  hon.  friend  that  his  Minister  of 
Justice,  the  Hon.  Mr.  Doherty,  laid  down 
authority  directly  to  the  contrary. 

Mr.  MEIGHEN:  I  am  speaking  of  cases 
and  decisions. 

Mr.  MACDONALD:  I  will  come  to  those 
later  on.  I  understand  my  hon.  friend  now 
to  agree  with  my  proposition  that  the  right 
of  the  federal  authority  to  interfere  with 
legislation  which  is  ultra  vires  of  the  province 
might  be  exercised  in  certain  cases.  The 
former  great  leader  of  the  Conservative  party 
laid  that  down  very  explicitly.  It  was  also  laid 
down  by  the  late  Mr.  Ouimet  when  Acting 
Minister  of  Justice.  Then  we  come  to  1909 
on  the  occasion  of  the  refusal  to  disallow  the 

[Mr.  Macdonald.] 


legislation  of  the  Ontario  government  in  re- 
gard to  the  Florence  mine  case,  when  Sir 
Allen  Aylesworth  gave  an  opinion  which  has 
been  frequently  quoted.  I  was  in  the  House 
on  that  occasion  and  remember  the  discussion 
very  well.  For  the  information  of  the  House 
I  want  to  cite  the  opinion  of  a  gentleman 
who  took  part  in  the  debate,  in  fact  at  whose 
instance  it  arose.  I  refer  to  Mr.  Justice 
Clarke  of  the  Court  of  Appeals  of  Alberta, 
who  was  then  a  member  of  this  House.  He 
said: 

Certainly  we  have  the  power  to  interfere.  Certainly 
I  think  His  Excellency  has  the  prerogative  right  to 
disallow,  whether  it  is  because  an  act  id  beyond  the 
jurisdiction  of  the  province  or  whether,  in  the  inter- 
est of  the  whole  country  and  as  a  matter  of  political 
expediency,  it  ought  to  be  disallowed. 

There  is  another  recognition  that  the  right; 
exists.  Now  let  me  cite  my  right  hon.  friend's 
Minister  of  Justice,  Hon.  Mr.  Doherty.  Speak- 
ing in   1912  he  laid  down  in  the  Alberta 

case: 

The  undersigned  entertains  no  doubt,  however,  that 
the  power  is  constitutionally  capable  of  exercise  and 
may  on  occasions  be  properly  invoked  for  the  purpose 
of  preventing,  not  inconsistently  with  the  public  in- 
terest, irreparable  injustice  or  undue  interference  with 
private  rights  or  property  through  the  operation  of 
local  statutes  intra  vires  of  the  legislature. 

Mr.  MEIGHEN:  What  was  the  decision  in 

the  case  ? 

Mr.  MACDONALD  (Pictou) :  I  do  not 
know  whether  my  right  hon.  friend  sat  in 
council,  but  his  former  colleague  did,  when 
Right  Hon.  Mr.  Doherty,  dealing  with  the 
legislation  passed  by  the  province  of  Alberta 
in  connection  with  the  Alberta  waterways 
case,  declined,  though  he  indicated  that  he 
thought  it  was  ultra  vires,  to  disallow  it. 

Mr.  MEIGHEN:  Hear,  hear, 

•  Mr.  MACDONALD  (Pictou) :  Yes,  but  the 
courts  disallowed  it.  The  minister  of  that 
day  laid  down  the  unquestionable  doctrine 
that  I  have  just  cited,  a  doctrine  that  my 
right  hon.  friend  disputes  to-night,  that  in 
cases  of  irreparable  injustice  or  undue  inter- 
ference with  private  rights  or  property  through 
the  operation  of  local  statutes  intra  vires  of 
the  legislature,  disallowance  might  be  had. 

Mr.  MEIGHEN:  There  was  no  disallow- 
ance, though. 

Mr.  MACDONALD  (Pictou):  My  right 
hon.  friend  is  quibbling,  and  he  knows  he  is. 

Mr.  MEIGHEN:  Not  at  all;  I  admit  there 
were  conflicts  of  obiter  dicta  like  that.  That 
is  an  obiter  dictum,  and  the  hon.  member 
knows  it.  What  is  more,  the  minister  there 
referred    to  irreparable    cases;    none  would 
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suggest  themselves  when  the  courts  are  open 
to  both  parties.  I  admit  I  do  not  agree  with 
the  obiter  dicta,  but  there  was  no  decision 
based  on  that. 

Mr.  MACDONALD  (Pictou) :  The  minister 
of  justice  under  the  administration  of  my 
right  hon  friend  was  referring  to  irreparable 
injustice  or  undue  interference  with  private 
rights. 

Mr.  MEIGHEN:  "And." 

Mr.  MACDONALD  '  (Pictou) :  No,  not 
"and" —  "or."  That  was  the  doctrine  of  the 
government  with  which  my  hon.  friend  was 
connected.  In  regard  to  his  assertion  that 
there  had  been  no  interference  since  confed- 
eration with  regard  to  these  matters,  I  may 
say  that  he  will  find  in  Lefroy  on  page  46  a 
statement  made  by  that  distinguished  lawyer, 
Mr.  Lafleur,  of  Montreal,  whose  ability  is 
recognized  everywhere  throughout  Canada. 
Speaking  of  Mr.  Lafleur's  argument,  this 
authority  says: 

Summing  up,  Mr.  Lafleur  informed  the  Privy  Council 
of  Canada  that  the  number  of  acts  actually  disallowed 
on  grounds  of  injustice  under  what  he  calls  the  old 
regime,  from  confederation  to  1898,  were  five  in  num- 
ber. 

Five;  my  hon.  friend  said,  none. 

Mr.  MEIGHEN:  Injustice  was  not  the 
only  ground. 

Mr.  MACDONALD  (Pictou):  Excuse  me, 
now,  I  quote  further. 

But  that  in  numbers  of  other  cases  the  recommenda- 
tions made  by  the  Ministers  of  Justice  led  to  a  change 
in  the  law  either  by  repeal  or  by  amendment,  and 
consequently  the  necessity  for  disallowance  was  obviated. 

So  that  Mr.  Lafleur  distinctly  says  that  my 
hon.  friend  was  wrong;  that  not  only  was 
the  attention  of  the  legislature  called  to  the 
necessity  for  disallowance  or  amendment,  but 
that  in  five  specific  cases  the  power  was  exer- 
cised. 

Mr.  MEIGHEN :  Can  the  hon.  gentleman 
find  the  cases? 

Mr.  MACDONALD  (Pictou):  I  have  not 
the  law  library  right  at  hand,  but 
9  p.m.    I  would  find  them  if  my  right  hon. 
friend  desires  it.   But  surely  he  will 
not  question  Mr.  Lafleur's  statement  in  that 
respect. 

Mr.  MEIGHEN:  I  know  that  Keith  re- 
views all  the  cases,  and  there  is  not  one  that 
rests  on  that  and  that  alone. 

Mr.  MACDONALD  (Pictou) :  All  I  can  say 
is  that  I  am  quoting  from  a  reputable 
authority,  Lefroy,  and  I  am  giving  the  state- 
ment of  Mr.  Eugene  Lafleur.    I  venture  to 


say  that  my  hon.  friend  will  not  question 
what  Mr.  Lafleur  says  in  that  regard.  Let 
me  quote  again  from  Todd.  At  page  521, 
speaking  of  the  power  of  disallowance,  he 
says : 

It  has  been  sometimes  invoked  in  respect  to  acts  or 
bills  which  contained  provisions  that  were  deemed  to 
be  contrary  to  sound  principles  of  legislation,  and  there- 
fore likely  to  prove  injurious  to  the  interests  or  welfare 
of  the  Dominion. 

Then  he  says  that  in  extreme  cases  the 
Governor  General  in  Council  has  assumed  the 
responsibility  of  disallowing  provincial  enact- 
ments upon  the  ground  that  they  included 
unsound  or  objectionable  principles  of  legis- 
lation. I  hope  that  "I  have  made  it  clear  that 
unquestionably  the  power  exists  with  reference 
to  legislation  which  is  ultra  vires,  and  than 
also,  in  the  matter  of  legislation  which  is 
intra  vires,  under  certain  conditions  within 
the  lines  laid  down  by  Mr.  Doherty,  that 
power  has  been  exercised  repeatedly  by  Gover- 
nors General  sin^e  confederation  in  the  cases 
mentioned  by  Mr.  Lafleur. 

Let  me  refer  the  House  to  some  statements 
that  have  been  made  in  this  connection  and 
that  ought  not,  in  my  opinion,  to  be  dis- 
regarded. Lord  Herschell,  speaking  in  the 
Attorney  General  for  Canada  and  the  Pro- 
vinces in  1898,  and  referring  to  the  powers  of 
the  legislatures  and  their  right  to  exercise 
them,  said: 

If  however,  the  legislature  purports  to  confer  upon 
others  proprietary  rights  where  it  possesses  none  itself, 
that  in  their  lordships'  opinion  is  not  an  exercise  of  the 
legislative  jurisdiction  conferred  by  section  91. 

The  Alberta  Waterways  case  had  to  do 
with  the  investment  by  the  Alberta  govern- 
ment of  a  large  amount  of  money  in  the  con- 
struction of  a  railway.  The  money  was  being 
diverted  by  the  company,  and  the  province 
proceeded  to  urge  for  the  impounding  of  the 
money  in  the  bank.  There  the  government 
were  directly  interested  in  the  project.  Take 
the  Florence  gold  mining  case  in  Ontario: 
there  the  government  were  the  owners  of  the 
mine  for  which  the  lease  had  been  granted, 
and  it  was  a  dispute  between  the  lessees.  Take 
the  case  in  which  application  for  disallowance 
was  made  with  reference  to  the  Ontario  Power 
Commission.  The  Ontario  government  created 
the  commission  and  undertook  to  protect  it. 
In  the  Florence  mining  case,  in  which  Sir 
Allen  Aylesworth  gave  the  dictum,  it  was  held 
by  the  courts  of  Ontario  that  notwithstanding 
alleged  objectionable  clauses  in  the  act,  the 
legislation  of  itself  was  absolutely  constitu- 
tional. But  in  this  case  the  province  of  Nova 
Scotia  had  years  ago  divested  itself  of  any 
possible  interest  in  that  farm  in  Cape  Breton, 
and  it  came  down  from  the  clear  skies,  as  it 


21(54 


COMMONS 


were,  with  this  legislation  and  undertook  to 
interfere  with  the  rights  and  privileges  of  the 

owners. 

Now,  what  is  the  situation  here?  Within 
the  last  two  years  the  hon.  gentleman  who  was 
Minister  of  Justice  of  this  Dominion  was  twice 
called  upon  to  deal  with  bills  of  the  legislature 
of  the  province  of  Nova  Scotia  on  the  ques- 
tion of  disallowance.  In  the  one  case  it  was 
suggested  by  the  government  directly  that 
they  desired  the  bill  to  be  disallowed;  it 
related  to  a  matter  that  was  purely  intra 
vires  of  the  province,  a  matter  that  was  ab- 
solutely within  their  rights.  No  other  author- 
ity could  have  interfered  with  it  in  any  way; 
yet  they  asked  the  Minister  of  Justice  to  dis- 
allow it.  If  there  was  no  power  to  interfere 
with  legislation  that  might  be  intra  vires  of 
the  province,  upon  what  ground,  upon  what 
right,  could  the  premier  of  Nova  Scotia  ask 
the  Minister  of  Justice  to  disallow  it?  Then, 
here  is  the  case  of  men  who  had  vested  inter- 
ests; who  had  gone  on  on  the  faith  of  the 
decision  of  the  Supreme  Court  of  Canada  and 
invested  their  money,  sold  their  bonds,  and 
so  on.  They  go  to  the  Minister  of  Justice  and 
point  out  that  this  case,  as  had  been  laid  down 
by  the  previous  Minister  of  Justice,  Mr. 
Doherty,  should  be  dealt  with  by  the  federal 
authority.  My  right  hon.  friend's  Minister  of 
Justice  initiates  the  matter;  the  present  min- 
ister was  only  its  inheritor — the  proceedings 
were  started  by  Mr;  R.  B.  Bennett.  When 
the  question  is  put  up  to  the  government  of 
Nova  Scotia,  they  say,  "We  have  no  objections 
to  the  act  being  disallowed." 

Now,  who  is  complaining  here?  Why  is  my 
hon.  friend  moving  a  vote  of  want  of  con- 
fidence? In  view  of  these  facts  why  is  he 
attempting  to  indicate  that  provincial  rights 
throughout  this  country  are  imperilled?  My 
hon.  friend  is  playing  politics;  he  is  more  in- 
terested in  the  raising  of  an  issue  of  this  kind, 
with  some  ulterior  object  in  view,  than  he  is 
in  settling  any  constitutional  question,  because 
on  that  point  there  is  not  very  much  doubt. 

W7ell,  what  are  the  facts?  The  Minister  of 
Justice  this  afternoon  related  some  of  them. 
The  House  is  familiar  with  the  first  part  of 
the  proceedings.  The  allegation  was  that  a 
man  by  the  name  of  Francis  MacNeil,  who 
had  received  $2,000  from  his  partner  through 
Molson's  Bank,  Montreal,  to  go  down  and 
buy  a  piece  of  property  for  the  partnership, 
proceeded  when  he  got  in  Cape  Breton  to  take 
the  deed  for  the  property  in  his  sister's  name. 
Then  the  curator  or  assignee  of  the  firm  when 
it  went  into  insolvency — 

[Mr.  Macdonald.] 


Mr.  HANSON:  Is  the  hon.  gentleman  aware 
that  the  witnesses  on  behalf  of  the  curator 
were  never  examined  at  the  trial,  that  the  trial 
took  place  at  an  adjourned  hearing  and  finally 
went  by  default? 

Mr.  MACDONALD  (Pictou):  All  I  have 
to  say  is  this:  I  understand  some  imputation 
has  been  made  against  the  gentleman  who  was 
identified  with  this  case  first.  That  was  Mr. 
Gunn.  He  is  a  reputable  man,  his  standing 
at  the  bar  of  Nova  Scotia  is  very  high.  Why 
did  not  some  one  interested  in  this  matter,  if 
it  was  considered  there  was  ground  for  com- 
plaint, make  representations  to  the  Barristers 
Society  of  Nova  Scotia  in  regard  to  Mr.  Gunn? 
But  no  one  did  that,  the  case  went  right  on, 
and  finally  was  heard  by  the  Supreme  Court 
of  Canada.  After  it  had  been  dealt  with 
there  the  parties  who  had  lost  turned  around 
and  made  complaints.  Mr.  Gunn  acted  in 
the  first  instance,  as  I  find  from  the  record 
and  when  the  case  went  to  appeal  he  was 
assisted  by  Mr.  Ralston.  It  is  not  until  ten 
years  afterwards  that  these  imputations  are 
made.  Is  it  likely  that  Mr.  Ralston  whom 
we  all  know  on  account  of  his  position  and 
standing  at  the  bar  would  have  been  associated 
with  Mr.  Gunn  in  arguing  a  case  in  Nova 
Scotia  if  the  circumstances  were  such  as  have 
been  suggested?  Mr.  Ralston  argued  this  case 
in  the  Supreme  Court  of  Nova  Scotia  and 
he  also  argued  it  before  the  Supreme  Court 
in  Ottawa,  and  I  will  make  the  statement, 
without  having  communicated  with  that  gen- 
tleman in  any  way — that  he  would  not  come 
here  and  ask  this  House  to  condemn  the  gov- 
ernment because  it  disallowed  this  legislation. 
My  hon.  friend  is  a  lawyer.  He  knows  that, 
time  and  time  again  in  the  history  of  our 
profession,  after  a  suit  is  over  you  will  find 
some  interested  party  going  around  and 
making  complaints,  we  will  say,  either  that 
my  hon.  friend  (Mr.  Hanson)  was  no  good  or 
that  I  was  no  good,  as  the  case  may  be. 

Mr.  GRAHAM :  They  might  both  be  right. 

Mr.  MACDONALD  (Pictou) :  Yes  that  may 
be  true.  To-day  we  are  told  the  trouble  was 
that  the  lawyers  went  back  on  them.  I  do  not 
take  much  stock  in  the  allegations  that  have 
been  made.  The  case  was  tried  in  Nova 
Scotia  by  Mr.  Justice  Ritchie,  whom  I  know 
very  well.  It  then  went  to  the  Supreme  Court 
of  Nova  Scotia  and  Mr.  Justice  Ritchie  ex- 
pressed a  very  strong  opinion  of  Mr.  Francis 
MacNeil  who  took  the  $2,000  from  Montreal. 
Mr.  Justice  Ritchie  not  only  said  what  was 
attributed  to  him  by  the  Minister  of  Justice, 
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but  at  a  later  date  expressed  himself  as 
follows : 

At  the  trial,  the  defendant  Francis  J.  MacNeil  said 
that,  with  the  exception  of  $100,  the  proceeds  of  the 
$2,000  note  went  to  pay  for  the  gypsum  property  as  no 
doubt  it  did.  In  his  answer  to.  one  of  the  interroga- 
tories he  said  it  did  not.  I  regard  him  as  a  man 
whose  evidence  is  not  entitled  to  credit. 

That  is  what  a  learned  judge  of  the  pro- 
vince of  Nova  Scotia  said  in  regard  to  the 
gentleman  who  took  this  money  from  Mon- 
treal. The  case  was  decided  in  Nova  Scotia 
and  an  appeal  taken  to  the  Supreme  Court  of 
Canada.  Now  let  us  see  what  Mr.  Justice 
Idington  said  about  it.  It  would  seem  from 
what  we  have  been  told  that  everybody  is 
prejudiced  in  this  case.  The  lawyers  were 
prejudiced,  and  now,  I  suppose,  we  will  be 
told  that  the  judges  of  the  Supreme  Court  of 
Canada  were  prejudiced.  What  does  Mr. 
Justice  Idington  say  with  regard  to  Francis 
MacNeil : 

When  we  find  that  her  brother,  who  was  one  of  the 
said  firm  of  Sparrow  and  MacNeil  in  question,  managed 
personally  and  through  his  solicitor,  and  agent,  the 
whole  transaction  relative  to  getting  the  deed  executed 
and  paid  the  money  got  as  above  mentioned.  I  submit 
that  these  statements  under  oath  can  hardly  be  pro- 
perly described  as  counsel  suggested  as  being  merely 
"uncandid". 

It  rather  shocks  one  to  be  asked'  in  face  of  such  a 
perversion  under  oath,  of  the  truth  by  the  appellant, 
to  treat  her  as  a  credible  witness  when  testifying  rela- 
tively to  the  same  transaction. 

Now,  I  want  to  say — and  I  leave  it  to  any 
gentleman  in  this  House  who  is  connected  with 
the  bar — that  rarely  you  find  judges  in  an 
appellant  tribunal  undertaking  to  condemn  a 
witness  in  such  clear  and  explicit  terms;  rarely 
do  they  express  themselves  in  such  unqualified 
terms  w;th  respect  to  witnesses;  it  is  only  in 
extreme  cases  that  they  do  it.  Well,  that  was 
awajr  back  in  1912  and  1913.  The  decision  was 
accepted.  There  were  lots  of  MacNeils  in 
Nova  Scotia  who  were  friendly  to  Fletcher 
but  nothing  was  said  about  the  matter.  They 
accepted  the  decision.  The  Supreme  Court 
of  Canada  had  decided  that  this  property 
did  not  belong  to  Francis  MacNeil  and  for 
six  years  that  situation  was  accepted. 

All  of  a  sudden  an  energetic  young  fellow 
who  had  done  good  service  overseas  goes  and 
visits  former  Chief  Justice  Townshend.  This 
gentleman  had  retired  from  the  bench  for 
quite  a  number  of  years;  he  had  become  very 
aged  and  was  living  in  Wolfville:  he  is  one 
of  the  most  highly  regarded  gentlemen  in 
our  province.  The  young  man  who  started 
this  went  to  former  Chief  Justice  Townshend 
and  got  some  kind  of  a  letter  from  him 
which  was  read  by  my  hon.  friend  (Sir  Henry 
Drayton)  this  afternoon.  Then  he  goes  to 
some  of  his  friends  in  the  legislature  and 


prevails  upon  them  to  start  the  passing  of 
legislation  through  the  provincial  legislature. 
The  Premier  of  the  province  was  away.  No 
notice  of  this  contemplated  legislation  was 
given  to  the  people  in  '  Montreal  who  were 
the  owners  of  the  property  and,  as  sometimes 
occurs  in  this  parliament,  the  legislation 
slipped  through  without  very  much  attention 
being  paid  to  it.  My  hon.  friend  read  a 
letter  from  former  Chief  Justice  Townshend 
on  this  matter.  The  Minister  of  Justice  read 
a  portion  of  another  letter.  Now  let  me 
read  a  letter  which  indicates  what  Sir  Charles 
Townshend's  view  of  the  situation  was  when 
he  found  what  use  the  young  man  in  ques- 
tion had  been  making  of  the  first  letter  re- 
ferred to. 

Wolfville,  N.S.,  June  30,  1922. 
R.  B.  Blatjveldt,  Esq., 
Barrister, 

Wolfville,  N.S. 

Dear  Sir —In  reply  to  your  letter  of  June  29  inst. 
containing  an  extract  of  an  alleged  letter  from  a  Mr. 
Francis  MacNeil  as  to  what  I  said  to  him  respecting 
a  case  from  Cape  Breton  in  which  he  was  interested,  J 
beg  to  state  that  the  alleged  statements  made  by 
MacNeil  are  a  tissue  of  deliberate  falsehoods  in  which 
there  is  not  a  word  of  truth. 

I  said  nothing  more  to  him  or  rather  different  from 
that  contained  in  the  letter '  I  gave  him.  You,  as  a 
barrister,  can  readily  understand  that  it  would  be  in- 
conceivable that  I  should  make  any  such  statements 
concerning  a  judgment  to  which  I  was  a  party.  I  tried 
to  impress  upon  him  that  there  was  no  possible  way  in 
which  the  final  judgment  of  the  court  could  be  disturbed. 

I  never  dreamt  that  any  legislature  could  be  guilty 
of  such  an  outrageous  act  as  to  pass  a  law  reversing 
the  decision  of  the  final  court  of  appeal.  I  do  not 
know  why  I  should  have  given  him  the  letter  I  did 
except  that  I  felt  at  the  time  some  sympathy  for  a 
returned  soldier  who  alleged  his  loss  was  a  consequence 
of  his  being  absent  from  the  country  and  that  perhaps 
some  of  his  friends  or  comrades  if  they  believed  his 
story  might  give  him  some  assistance. 

I  should  not  have  given  him  the  letter  at  all,  but 
certainly  would  never  have  done  so  for  the  use  that 
has  been  made  of  it. — Yours  truly, 

(Signed)  Charles  Townshend. 

Now  let   me   quote   from   another  letter 
written  in  June,  1917  after  this  legislation  had 
been  passed, 
been  passed: 

Wolfville,  June  17,  1922. 
Dear  Sir, — I  feel  much  shocked  as  well  as  indignant 
to  learn  from  you  that  a  most  unjustifiable  use  has  been 
or  is  intended  to  be  made  of  a  short  letter  of  mine 
in  a  Cape  Breton  case — Plaster  Quarries  vs  MacNeil. 
It  is  some  years  since  I  as  one  of  the  Nova  Scotia 
Supreme  Court  heard  this  case  on  appeal,  and  I 
never  had  nor  have  I  now  the  slightest  doubt  as  to 
the  correctness  of  the  decision  the  court  rendered  after- 
wards confirmed  by  the  Supreme  Court  of  Canada.  A 
year  or  more  afterwards,  a  young  man  named  MacNeil 
called  at  my  residence  asking  me  to  make  some  order 
to  have  the  case  reheard,  and  produced  a  solemn 
written  statement  to  convince  me  that  the  court  had 
erred  and  that  gross  injustice  had  been  done  to  him. 
I  told  him  very  emphatically  that  I  as  Chief  Justice 
and  other  members  of  the  court  could  do  nothing  for 
him,  that  the  matter  was  now  out  of  our  hand,  and 
finally  settled   for  all  time. 
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He  pressed  me  to  send  the  statement  which  to 
gratify  him  I  did,  and  at  his  urgent  request  wrote  a 
note  to  say  that  if  all  the  statements  had  been  proved 
satisfactory  to  the  court,  there  might  have  been  a 
different  result,  but  I  either  asked  or  told  him  that  as 
matter  stood,  the  judgment  was  right  and  nothing 
could  disturb  it. 

I  felt  some  sympathy  for  the  man  if  his  statements 
were  true,  especially  as  he  stated  that  he  was  absent 
in  France  as  a  soldier  when  the  case  was  tried. 

I  never  dreamed  that  any  legislation  of  a  civilized 
country  could  be  guilt  of  such  an  outrage  as  to  pass 
an  act  setting  aside  the  solemn  judgment  of  the 
court  as  I  learn  has  been  done  in  this  case,  and  I  do 
sincerely  trust  you  will  succeed  in  having  such  a  gross 
violation  of  constitutional  right  disallowed  by  the  Do- 
minion government  if  for  no  other  reason  a  notice 
to  the  local  legislature  that  they  will  not  be  permitted 
to  interfere  with  the  courts  of  justice. — Yours  sincerely, 
(Signed)  Charles  Townshend. 

H.  S.  Ross,  Esq., 
Montreal. 

Now  so  much  for  the  opinion  of  Sir  Charles 
Townshend  and  so  much  for  the  letter  which 
was  read  this  afternoon.  Under  the  circum- 
stances, the  position  of  Sir  Charles  Townshend 
was  somewhat  difficult  in  this  matter.  Here  was 
a  kindly  old  gentleman  who  had  been  pressed 
by  a  young  man  who  had  been  overseas,  and 
in  order  to  get  rid  of  the  young  man  he  wrote 
this  letter.  It  was  an'  unwise  proceeding,  but 
immediately  he  had  done  so,  he  realized  ,the 
enormity  of  the  manner  in  which  his  letter 
had  been  used  and  he  took  steps  to  put  him- 
self right.  Let  us  look  at  the  act.  I  submit 
to  the  judgment  of  the  House  that  if  it  was 
intended  by  the  legislature  to  deal  with  this 
case  upon  any  reasonable  ground,  they  would 
never  have  placed  such  an  act  as  we  find 
upon  the  statute  book.  If  ever  there  was  an 
occasion  on  which  a  bill  was  being  presented 
to  parliament,  or  an  act  passed,  where  there 
should  be  embodied  in  the  preamble  of  the 
bill  the  reasons  why  the  decisions  of  the 
highest  federal  court  in  the  country,  delivered 
six  years  previously,  should  be  interfered  with, 
it  was  this  bill.  I  leave  it  to  the  judgment 
and  fairness  of  hon.  members.  If  such  'a 
proposition  came  to  us  for  consideration — and 
I  question  whether  it  ever  could  come  here — 
there  is  not  an  hon.  member  in  this  House 
who  would  not  ask  the  promoters  at  once, 
"Where  in  the  preamble  of  the  bill  have  you 
set  out  the  reasons  or  justification?  Why 
this  haste?  Why  are  we  asked  to  over-ride 
a  decision  of  the  court  which  has  been  in  effect 
for  six  years?"  But  they  adopted  the  other 
course,  without  rhyme  or  reason,  and  without 
a  suggestion  of  the  why  or  wherefore.  Here  is 
an  act  which  undertakes  to  say  that  a  certain 
lot  of  land  known  as  the  gypsum  property  in 
Nova  Scotia,  describing  it  by  metes  and 
bounds, — 

Is  hereby  vested  in  Jane  E.  MacNeil,  in  fee  simple, 
subject  to  the  same  trusts  and  equities  in  favour  of  any 
other  person,  persons  or  body  corporate,  if  any,  under 
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which  she  held  the  said  lot  of  land  on  the  tenth  day 
of  July,  1911,  or  any  prior  time,  notwithstanding  any 
proceedings  or  judgment,  legal  or  otherwise,  in  the 
Supreme  Court  of  Nova  Sootia,  or  an  appeal  to  the 
Supreme  Court  of  Canada  therefrom,  had  or  taken,  and 
notwithstanding  the  operation  of  any  statute  of  limita- 
tion in  force  in  thi%  or  any  other  province  of  the 
Dominion  of  Canada, 

This  act  undertakes  to  nullify  the  operation 
of  any  statutes  of  any  province  of  the  Domin- 
ion of  Canada  which  undertakes  to  stand  in 
the  way  of  this  act.    The  act  further  states — 

and  notwithstanding  'laches,  if  any,  on  the  part  of 
any  person,  persons  or  body  corporate,  if  any,  claim- 
ing a  beneficial  interest  in  the  said  land. 

Then  it  goes  on  to  state: 

The  claims,  rights  and  interests  of  all  persons  and 
bodies  corporate  in  respect  to  the  trusts  and  equities,  if 
any,  mentioned  in  section  1  of  this  act,  shall  be  forever 
barred,  unless  an  action,  suit  or  other  'proceeding  is 
brought  in  the  Supreme  Court  of  Nova  Scotia  for 
the  purpose  of  declaring,  enforcing  or  establishing  of 
such  claim,  right  or  interest  within  one  year  after  the 
date  of  the  coming  into  force  of  this  act. 

The  plea  is  made  that  that  is  a  very 
wonderful  section.  It  is  said  this  is  only 
putting  things  back  to  where  they  were  in 
1911.  Is  it?  Let  us  see  what  the  situation 
was.  What  did  the  Supreme  Court  of  Canada 
decide  in  this  matter?  Did  they  decide  any- 
thing about  the  trustees?  Here  is  the  decision 
of  the  court  in  a  headnote : 

Held,  affirming  the  judgment  of  the  Supreme  Court 
of  Nova  Scotia,  that  the  curator  was  entitled  to  have 
the  transaction  set  aside  and  the  lands  purchased 
treated  as  part  of  the  insolvent's  estate. 

Let  us  see  what  would  happen  supposing 
the  assignee  or  the  curators  started  an  action 
in  Nova  Scotia  under  that  act.  Suppose  they 
got  through  the  courts  of  Nova  Scotia,  and 
declared  MacNeil  to  be  holding  the  property 
as  trustee.  Before  the  Supreme  Court,  what 
do  we  find?  Six  or  seven  years  ago  that 
court  held,  not  that  Miss  MacNeil  could  or 
could  not  be  a  trustee,  but  that  the  land  was 
actually  the  property  of  a  curator.  What 
a  farce  in  judicial  procedure  to  ask  the  Supreme 
Court  to  turn  around,  and,  basing  the  decision 
upon  the  fact  that  the  legislature  had  en- 
acted that  this  property  was  vested  in  Miss 
MacNeil  as  trustee  for  somebody,  hold  that 
she  was  a  trustee,  and  that  some  imaginary 
cestui  qui  trust  had  a  right  under  it.  That 
is  the  situation.  I  venture  to  say  there  is  not 
a  lawyer  in  this  House  who  will  risk  his  repu- 
tation on  the  proposition  that  such  a  thing 
would  be  possible  in  a  civilized  country. 
The  act  is  a  farce,  as  far  as  the 
second  clause  goes.  It  is  adroitly  drawn  to 
mislead  the  public.  It  was  said  by  the  legis- 
lature of  Nova  Scotia  "We  do  not  want  to 
reverse  the  judgment  of  the  Supreme  Court 
of  Nova  Scotia,  but  just  to  fix  it  up  so  that 
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the  case  can  be  tried  all  over  again,"  and 
when  they  come  to  do  it  they  put  it  in 
such  a  way  that  it  is  absolutely  impossible 
for  the  case  to  be  treated  on  the  basis  on 
which  they  want  the  Supreme  Court  to  treat 
it. 

Is  it  any  wonder  that  when  the  application 
is  made  to  my  hon.  friend  the  Minister  of 
Justice  he  at  once  instructed  his  deputy  to 
take  steps  to  have  this  act  disallowed.  In 
the  first  place,  he  saw  that  the  act  itself  was 
a  ridiculous  absurdity,  intended  to  mislead 
the  'public  into  the  belief  that  they  were 
providing  for  a  new  trial,  in  which  the  thing 
was  dead  open  and  shut  before  they  ever 
started.  There  was  confiscation  without  com- 
pensation in  the  act,  and  it  was  intrusion  by 
the  legislature  into  a  matter  of  absolute  pri- 
vate right  in  which  the  province  as  a  whole 
had  no  right  ■  to  interfere,  and  in  which  the 
whole  matter  had  long  been  settled.  Suppose, 
for  instance,  one  of  our  friends  opposite  from 
the  West  had  the  misfortune  to  have  his  title 
to  his  section  of  land  or  to  two  or  three  sections 
of  land  questioned  by  some  person,  who  al- 
leged that  he  was  entitled  to  the  property, 
and  the  Supreme  Court  of  Canada,  or  the 
Supreme  Court  of  Saskatchewan,  as  the  case 
might  be,  decided  this  year  that  there  was 
not  anything  in  the  claim,  that  the  property 
belonged  to  the  hon.  member  opposite,  and, 
that — which  I  hope  would  never  occur — seven 
or  eight  years  after  this,  when  he  had  gone 
to  his  fathers,  and  his  wife  and  family  were 
left  alone,  all  of  a  sudden  the  gentleman  who 
litigated  this  year  might  have  become  power- 
ful or  become  interested  in  a  wealthy  cor- 
poration, might  influence  the  legislature  in 
the  province  in  which  he  lived  to  pass  an  act 
to  declare  that,  notwithstanding  what  had 
been  decided  by  the  court  of  Manitoba  or 
Saskatchewan  in  the  year  of  grace  1923,  it 
was  of  no  value  whatever,  that  the  property 
was  to  be  vested  in  this  man 'who  had  been 
the  former  litigant,  and  that  he-  would  have 
the  property  for  evermore.  Now,  Mr.  Speaker, 
that  is  what  was  done  in  Nova  Scotia.  That 
is  what  is  to  be  done  by  this  legislation. 

Mr.  LUCAS:  I  understood  the  hon.  mem- 
ber to  say  that  that  act  possibly  might  have 
been  passed  in  Nova  Scotia  without  mature 
consideration.  In  case  that  was  a  fact,  would 
it  not  have  been  possible  for  the  legislature 
of  Nova  §cotia  after  mature  consideration,  to 
repeal  that  at  a  later  session? 

Mr.  M ACDONALD :  That  is  a  fair  ques- 
tion.  All  I  can  say  in  regard  to  that  is  that 
I  see  in  the  record  the  statement  of  the 
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Attorney  General  of  Nova  Scotia  that  a  bill 
was  introduced  and  that  it  passed  its  second 
reading.  If  the  hon.  member  had  lived  in 
Nova  Scotia  as  long  as  I  have  and  seen  how 
fast  the  legislature  closes  up  in  the  spring 
when  the  members  want  to  go  home,  he  would 
understand  that  a  great  deal  of  legislation 
goes  by  the  board,  just  as  is  the  case  in  this 
parliament  when  the  weather  gets  hot.  This 
was  legislation  not  introduced  by  the  govern- 
ment, and  that  is  the  situation. 

In  view  of  all  this  situation,  in  view  of  the 
fact  that  my  hon.  friend  (Sir  Henry  Drayton) 
the  desk  mate  of  the  right  hon.  leader  of 
the  Opposition  (Mr.  Meighen)  has  moved  a 
vote  of  want  of  confidence  in  this  govern- 
ment, in  the  light  of  the  facts  I  have  given 
and  the  acknowledged  authorities  as  regards 
the  question  of  veto,  in  view  of  the  fact  that 
my  right  hon.  friend  (Mr.  Meighen)  sat  with 
the  then  Minister  of  Justice  through  all  the 
period  when  he  was  in  the  government,  when 
that  gentleman  went  on  record  in  exactly  such 
a  case,  asserting  that  it  was  a  proper  case  for 
disallowance,  and  in  view  of  the  fact  that  his 
own  Minister  of  Justice  initiated  these  pro- 
ceedings and  asked  his  deputy  to  take  them, 
this  House  would  be  stultifying  itself,  would 
be  an  object  of  ridicule  throughout  the 
country,  were  we  to  entertain  for  a  moment 
Jie  motion  of  my  hon.  friend. 

Mr.  R.  B.  HANSON  (York-Sunbury) :  Mr. 
Speaker,  I  desire  to  make  a  few  observations  in 
connection  with  this  amendment.  We  have 
just  listened  to  a  very  interesting  address  by 
the  new  forecasted  member  of  the  government. 
It  reminds  me  of  some  eight,  ten  or  twelve 
years  ago  when  the  hon.  gentleman  was  the 
leader  of  that  celebrated  coterie  in  this  House 
known  as  the  "Dark  Lantern  Brigade" — much 
sound  and  fury,  signifying  nothing.  I  must 
congratulate  the  hon.  member  on  having  lived 
up  to  his  reputation.  I  hardly  think,  how- 
ever, that  his  colleague  the  Minister  of  Jus- 
tice (Sir  Lomer  Gouin)  will  take  a  great  deal 
of  comfort  from  the  remarks  that  have  been 
made  by  his  colleague  the  forecasted  minister, 
because  I  believe  he  has  added  nothing  to  the 
arguments  adduced  in  opposition  to  this 
amendment. 

Som  hon.  members  have  endeavoured  to- 
night to  make  some  point  by  reason  of  a  letter 
which  was  written  by  tfye  Deputy  Minister 
of  Justice  on  the  8th  day  of  November,  1921, 
to  the  Attorne}'  General  of  Nova  Scotia.  I 
venture  to  suggest  that  my  hon.  friend  (Mr. 
Macdonald)  has  misconstrued  the  effect  of 
that  letter.   First  of  all,  if  I  understood  him 
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correctly, *  he  stated  that  the  Minister  of 
Justice  of  the  day  himself  brought  forward  the 
matter  of  disallowance  of  the  act  in  question. 
I  rather  challenge  that  point  of  view.  I  am 
of  opinion,  reading  between  the  lines  of 
this  letter,  that  the  question  of  the  propriety 
of  the  legislation  in  this  case  was  brought 
forward  by  the  Deputy  Minister  of  Justice  of 
the  day  in  view  of  his  personal  connection 
with  the  subject  matter  of  this  legislation 
and  of  the  suit  in  question. 

Mr.  M  ACDONALD :  He  says  that  the  min- 
ister instructed  him. 

Mr.  HANSON:  I  know  he  says  that  the 
minister  instructed  him  to  draw  his  attention 
to  the.  matter.   He  says  also  that : 

It  would  be  the  duty  of  the  Minister  of  Justice,  as 
you  will  perceive,  to  consider  the  propriety  of  recom- 
mending disallowance  of  this  statute. 

That  is  as  far  a^  he  goes.  In  the  light  of 
authorities  and  especially  in  the  light  of  the 
authority  of  Sir  Allen  Aylesworth  in  the 
Florence  mining  case,  I  venture  to  say  that 
any  Minister  of  Justice  at  that  time  would 
have  paused  and  considered  very  fully  before 
he  would  have  recommended  disallowance  in 
connection  with  this  particular  measure.  I 
pause  here  for  a  moment  to  say  this,  thai  we 
all  recognize  that  Mr.  Newcombe,  the  deputy 
minister,  is  a  leading  counsel  in  this  country, 
and  that  he  is  an  outstanding  counsel  before 
the  Supreme  Court  of  Canada.  But  I  question 
very  seriously  the  propriety  of  the  Deputy 
Minister  of  Justice  of  this  country  acting  as 
counsel  in  private  litigation  in  cases  and 
questions  which  may  ultimately  come  in 
some  other  form  before  him  in  his  official 
capacity.  I  doubt  very  much,  if  Mr.  New- 
combe had  known  or  realized  for  a  moment 
that  the  subject  matter  of  the  case  of  Spar- 
row and  MacNeil  would  have  come  before 
him  in  its  constitutional  aspect;  as  it  did  five 
years  later,  if  he  would  ever  have  accepted 
any  retainer  to  argue  the  case  before  the  Su- 
preme Court  of  Canada. 

Let  me  pass  from  that  for  a  moment.  A 
good  deal  of  doubt  has  been  thrown  upon  the 
bona  fides  of  Stanley  MacNeil  in  his  effort 
to  rectify  what  to  him  at  all  events  has  seem- 
ed a  glaring  miscarriage  of  justice.  I  desire 
to  put  upon  the  record  and  to  read  to  the 
members  of  this  House  a  letter  in  which  he 
details  the  situation  as  it  presents  itself  to 
him.  Hon.  members  will  recall  that  in  the 
letter  of  the  8th  November,  the  Deputy  Min- 
ister of  Justice  called  upon  the  Attorney 
General  of  Nova  Scotia  to  justify  the  passing 
of  the  legislation  in  question.    What  happen- 
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ed  was  this,  that  the  Deputy  Attorney  Gen- 
eral of  Nova  Scotia  passed  the  inquiry  along 
to  the  gentleman  who  had  introduced  the  bill 
in  the  Nova  Scotia  legislature,  and  he  in  turn 
passed  it  along  to  Stanley  MacNeil.  On  the 
1st  December,  1921,  Stanley  MacNeil  replied 
to  that  letter  by  writing  to  the  Deputy  At- 
torney General  of  Nova  Scotia  this  letter, 
which  I  shall  read: 

Dear  Sir, — I  am  in  receipt  of  your  communication  of 
the  14th  ultimo  addressed  to  Mr.  A.  C.  Buchanan, 
M.P.P.,  re  a  bill  entitled  an  act  to  vest  certain  lands  in 
Victoria  county  in  J.  E.  MacNeil.  This  bidl  was 
passed  at  the  last  session  of  the  Nova  Scotia  govern- 
ment. Your  communication  stated  that  the  Department 
of  Justice  desired  an  explanation  of  this  act,  as  it  sets 
aside  decisions  given  by  the  courts,  including  the 
Supreme  Court  of  Canada. 

I  will  endeavour  to  give  sufficient  reasons  at  this 
writing  to  satisfy  the  Department  of  Justice,  that  said 
act  should  not  be  disallowed.  If,  however,  the  Depart- 
ment of  Justice  should  deem  the  facts  set  forth  in 
this  letter  insufficient  to  justify  the  act  referred  to,  I 
trust  they  will  do  me  the  honour  of  permitting  me  to 
present  my  case  before  them,  together  with  the  evid- 
ence I  have  to  support  various  statements  in  connec- 
tion with  same. 

J  might  say  that  the  court  decisions  referred  to,  were 
gained  through  fraud  and  as  a  result  of  a  conspiracy 
engineered  by  various  parties  in  Montreal,  including 
Mr.  W.  F.  Sparrow,  a  business  partner  of  my  brother. 

That  is  a  pretty  strong  statement. 

But  notwithstanding  this  fact,  nor  the  fact  that  I 
can  produce  absolute  evidence  to  show  that  the 
evidence  of  eaca  of  the  six  witnesses— on  whose  evid- 
ence the  courts  had  to  decide — can  be  placed  in  various 
categories  ranging  from  perjury  to  concealment  of 
facts — 

Then  in  parenthesis  he  says: 

The  witnesses  were  not  cross-examined,  nor  was 
evidence  filed  in  rebuttal — their  evidence  was  given  at 
a  defaulted  hearing,  and  the  true  facts  were  never 
presented  before  the  courts.  Yet,  notwithstanding  this, 
nor  a  volume  of  like  facts,  which  I  can  produee  in 
connection  with  the  decisions  obtained  against  my  in- 
terests, I  have  no  intention  of  defending  the  legisla- 
tion passed  (Bill  No.  124)  on  these  grounds. 

The  main  facts  to  be  considered  in  connection  with 
the  legislation  passed  which  I  will  refer  to  as  Bill 
No.  124,  are:  That  if  this  bill  is  disallowed,  the  courts 
of  our  country  cannot  deal  with  my  claim  for  justice. 

I  never  owned  nor  had  interest  in  the  firm  of 
Sparrow  and  MacNeil  of  Montreal,  yet  through  the 
supposed  insolvency  of  this  firm  myself  and  family  have 
been  deprived  of  a  property,  in  which  the  firm  of 
Sparrow  and  MacNeil  had  absolutely  no  interest,  al- 
though the  false  evidence  before  referred  to  led  the 
courts  to  believe  differently. 

After  four  years  and  nine  months'  enlistment, '  I 
returned  to  Canada  to  learn  that  through  misrepre- 
sentation practised  upon  them,  the  courts  had  awarded 
the  property  referred  to  in  Bill  124,  to  F.  W.  Sharp, 
as  curator  of  the  firm  of  Sparrow  and  MacNeil.  Mr. 
Sharp,  with  the  approval  of  two  inspectors  of  the 
.  supposed  defunct  firm  of  Sparrow  and  MacNeil,  under 
circumstances — too  lengthy  to  deal  with  at  this  writ- 
ing—disposed pi  same  to  Mr.  G.  C.  Fletcher  for  the 
sum  of  $2,500  (Mr.  Fletcher  was  a  witness  at  the 
defaulted  hearing,  and  filed  before  the  court  a  docu- 
ment in  which  he  is  suposed  to  have  undertaken  to 
pay  $35,000  plus  $9,000  royalty  for  the  same  property 
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he  now  obtains  for  $2,500).  Mr.  Sharp,  Mr.  Fletcher, 
and  the  two  inspectors  referred  to,  are  four  of  the 
six  witnesses  who  gave  evidence  at  the  defaulted  hear- 
ing. All  our  efforts  to  have  them  cross-examined 
failed. 

Mr.  Fletcher  in  turn  disposed  of  the  property— 
the  fifth  witness  represents  the  supposed  owners  of 
the  property  at  the  time  Bill  124  was  passed— the 
sixth  witness  was  W.  F.  Sparrow,  whose  fraudulent 
conduct  made  possible  the  whole  conspiracy.  Since 
Bill  124  has  been  passed.  I  have  declined  a  suggestion 
that  I  compromise  with  the  parties  who  claim  title. 

It  was  only  after  efforts  were  made  unsuccessfully 
with  the  Department  of  Justice,  the  Supreme  Court 
of  Canada,  etc.,  to  have  my  claim  considered,  that 
Bill  124  was  introduced  and  favourably  acted  upon 
by  the  government  of  Nova  Scotia,  as  the  only  means 
by  which  the  courts  could  function  in  their  duty 
of  administering  justice  in  the  case  referred  to. 

The  disallowing  of  this  act,  Bill  124,  would  infer 
that  the  Department  of  Justice  condoned  the  practice 
of  parties  courageous  enough  to  resort  to  misrepresenta- 
tion on  our  courts,  as  a  means  of  obtaining  their 
unholy  ends.  -        •  , 

Bill  124  provides  ample  opportunity  to  anyone  having 
a  just  claim  to  enforce  same.  If  the  parties  who 
through  misrepresentation  obtained  the  court's  decision, 
decline  to  avail  themselves  of  the  opportunity  afforded 
them  in  Bill  124  to  show  whether  their  claim  was  a 
true  one  or  not,  and  the  Department  of  Justice  has  any 
desire  to  investigate  the  matter,  I  will  be  pleased  to 
place  at  their  disposal  all  evidence  in  my  possession. 

That  the  evidence  I  have  may  be  deemed  concrete  and 
conclusive  can  be  judged  from  the  fact  that  it  has 
been  under  the  inspection  of  some  thirteen  law  firms, 
officials  of  the  G.  W.  V.  A.,  the  government  of  Nova 
Scotia,  and  an  ex-Chief  Justice  (who  had  decided 
against  my  interests,  owing  to  the  fraudulent  evidence 
on  which  he  had  to  give  his  decision,  and  has  not 
been  found  wanting. 

Trusting  this  will  sufficiently  explain  the  matter,  I 
am,   very  respectfully  yours, 

(Signed)  D.  Stanley  MacNeil. 

I  have  read  that  somewhat  lengthy  letter 
in  order  to  show  that  this  young  man  was 
smarting  under  a  sense  of  injustice,  because 
he  believed  that  there  had  been  an  absolute 
miscarriage  of  justice  in  the  courts  of  Nova 
Scotia.  Naturally  enough  the  Appellate 
Court  went  only  upon  the  material  placed 
before  them;  but  the  man  having  discovered 
the  manner  in  which  the  trial  had  been  carried 
on  and  the  verdict  based  upon  it,  having  dis- 
covered what  he  alleges  to  be  new  and  suf- 
ficient evidence,  I  do  submit  that  there  was 
no  other  way  in  which  he  could  again  bring 
B  the  matter  before  the  courts  of  the  country 
save  by  such  legislation  as  was  passed  by  the 
legislature  of  Nova  Scotia. 

Let  us  consider  that  legislation  for  a 
moment.  The  hon.  gentleman  who  has  just 
taken  his  seat  (Mr.  Macdonald)  Jias  attempted 
to  throw  ridicule  upon  the  provisions  of  sec- 
tion 2  of  that  act.  I  submit  that  the  sole 
purpose  of  the  act  was  to  £ut  the  parties  in 
the  position  which  they  occupied  previously 
to  the  beginning  of  the  first  litigation,  and 
that  it  was  open  to  Plaster  Quarries,  Limited, 
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or  any  other  persons  having  an  equity,  or 
claiming     to     have     an     equity     in  the 
property,  to  begin  that  litigation,  de  novo 
and  have  the  case  tried  and  concluded  on  the 
strength  of  the  evidence  that  might  then  be 
presented.   By  reason  of  the  action  of  the 
Minister  of  Justice  that  privilege  has  been 
denied  and  the  miscarriage  of  justice,  if  it  may 
so  be  termed,  has  been  made  complete.  That 
legislation  was  drawn  up  by  one  of  the  best 
lawyers  in  Nova  Scotia,  Mr.  Stewart,  who 
wrote  the  letter  to  my  hon.  friend's  son,  who 
was  instrumental  in  having  the  bill  passed. 
He  appeared  before  the  committee,  as  I  un- 
derstand, and  other  counsel  were  present— I 
refer  to  the  private  bills  committee  in  the 
legislature  of  Nova  Scotia  in  the  year  1921, 
presided  over  then  by  the  junior  member  for 
Halifax  (Mr.  Finn)  who,  in  addition  to  being 
chairman  of  the  committee  was  a  member 
of  the  government  of  Nova  Scotia,  and  who, 
no  doubt,  was  chairman  of  the  committee  be- 
cause he  was  a  member  of  that  government. 
I  wonder  what  that  hon.  gentleman's  feelings 
were  this  afternon  and  evening  when  he  heard 
the  language  with  which  his  legislation  was 
characterized.      I  can  imagine  some  of  his 
feelings;  perhaps  he  will  be  able  to  give  vocal 
utterance  to  them  after  I  have  taken  my 
seat.   I  do  not  think  that  the  legislature  of 
Nova  Scotia  is  so  bad,  bad  as  I  believe  it  to  be, 
as  to  have  railroaded  legislation  of  this  charac- 
ter without  having  given  it  some  considera- 
tion.  Let  me  say  this  further.   This  is  not 
the  first  time  that  legislation  of  this  character 
has  been  put  through  the  legislature  of  Nova 
Scotia,  and  I  venture  the  assertion  that  it  will 
not  be  the  last.   This  is  not  the  first  time 
that  such  legislation  affecting  the  title  to  real 
property  in  the  province  of  Nova  Scotia  has 
been  put  through  that  legislature.   I  recall  to 
mind  an  act  passed  in  1915  by  the  legislature 
of  Nova  Scotia  validating  and  placing  at  rest 
a  tract  of  timber  land  that  sold  afterwards 
for  nearly  one  million  dollars,  and  the  trans- 
fer of  which  took  place  on  the  strength  of  the 
act  in  question.     The  legislature  of  Nova 
Scotia  has  adopted  a  policy  of  validating 
titles  by  legislation.   It  is  the  only  legislature 
in  the  Dominion  that  I  am  aware  of  which 
has  adopted  that  policy;  but  it  has  adopted 
it  in  numerous  cases  and  I  have  no  doubt  it 
will  do  so  again.  So  that  this  was  no  new  piece 
of  legislation  in  that  province.   You  may  not 
be  able  to  justify  the  policy,  but  it  exists 
nevertheless ;  and  I  suppose  the  whole  question 
might  have  been  under  review  years  ago  if 
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any  vested  interests  had  been  interfered  with 
or  had  taken  the  trouble  to  bring  the  matter 
before  the  Justice  department.  Certainly  the 
Justice  department  never  undertook  to  dis- 
allow the  act  of  1915  validating  the  title  of 
the  Halifax  Lumber  Company,  or  title  of  the 
Davidson  Lumber  Company  or  the  numerous 
other  lumber  companies  in  the  province, 
whose  titles  have  been  made  good  in  the  way 
I  have  indicated.  I  submit  therefore  that  the 
legislature  of  Nova  Scotia  acted  in  perfect 
good  faith.  The  members  of  the  private  bills 
committee  of  that  legislature  who  heard  the 
evidence  on  both  sides  as  well  as  the  argu- 
ments acted  in  perfect  good  faith.  If  not, 
with  what  term  shall  we  characterize  that 
legislature  and  the  members  thereof?  I  prefer 
to  leave  that  to  the  hon.  gentleman  from 
Pictou  who  himself  has  described  what  kind 
of  legislation  we  are  considering  in  this  par- 
ticular case. 

Mr.  PUTNAM :  Does  the  hon.  member  wish 
to  imply  that  the  legislature  of  Nova  Scotia 
ever  validated  a  title  which  was  doubtful  and 
which  was  worth  anything  in  the  vicinity  of  a 
million  and  a  half  dollars? 

Mr.  HANSON :  The  hon.  gentleman's  ques- 
tion is  really  double-barrelled.  I  would  an- 
swer the  first  part  by  saying  that  the  legis- 
lature of  Nova  Scotia  has  validated  titles 
which  were  really  doubtful,  and  no  one  knows 
it  better  than  my  hon.  friend  from  Colchester 
(Mr.  Putnam),  because  he  must  remember 
the  experience  he  and  I  had  over  that  very 
act  this  year  when  he  tried  to  get  another 
private  bill  put  through  the  legislature  of  Nova 
Scotia  in  the  interests  of  one  of  his  own 
clients  exempting  a  certain  lot  which  was 
affected  by  the  earlier  legislation. 

Now,  to  resume.  I  have  stated  that  this 
class  of  legislation  is  nothing  new  in  Nova 
Scotia. 

Mr.  PUTNAM:  Will  the  hon.  gentleman 
answer  the  other  part  of  my  question? 

Mr.  HANSON:  I  have  really  forgotten 
what  it  was. 

Mr.  PUTNAM:  Is  the  hon.  gentleman 
seriously  claiming  that  the  validation  affected 
property  to  anything  like  a  value  of  $1,000,- 
000? 

Mr.  HANSON:  In  this  case  or  the  case  I 
cited? 

Mr.'PUTNAM:  The  Fraser  Lumber  Com- 
pany. 

Mr.  HANSON :   I  do  say  that   on  the 
strength  of  the  validating  act  passed  by  the 
[Mr.  Hanson.] 


legislature  of  Nova  Scotia  in  1915  my  clients 
invested  in  the  neighbourhood  of  $1,000,000, 
and  that  that  act  validated  titles  many  of 
which  were  objectionable — just  what  propor- 
tion I  am  not  prepared  to  state. 

Mr.  PUTNAM:  Would  you  allow  me  to 

give  my  opinion  on  that? 

Mr.  HANSON:  You  can  speak  when  I  am 
through;  there  will  be  lots  of  room  and  lots 

of  time. 

Mr.  PUTNAM:  Thank  you. 

Mr.  HANSON:  I  do  not  want  to  be  dis- 
courteous to  the  hon.  gentleman  but  I  do 
not  think  he  ought  to  make  a  speech  in  the 
middle  of  the  few  remarks  I  am  addressing 
to  the  House.  In  respect  to  the  act  in  ques- 
tion, the  hon.  gentleman  who  preceded  me 
(Mr.  Macdonald)  made  some  very  scathing 
references  to  section  2.  With  all  due  defer- 
ence to  himself  and  other  legal  lights  in  this 
House  and  to  the  opinion  of  those  who  may 
differ  from  me,  I  submit  that  this  section  did 
adequately  preserve  the  equities  of  the  present 
owners.  Unquestionably  that  was  the  intent 
and  meaning  of  the  statute,  and  if  the  legis- 
lature of  Nova  Scotia — I  have  confidence 
enough  in  them  to  say  this — had  understood 
and  believed,  or  if  the  law  officers  of  the 
Crown  in  that  province  under  whose  scrutiny 
this  act  must  have  passed  had  believed  for 
one  moment  that  the  interest  of  the  Plaster 
Quarries,  Limited  and  the  bondholders,  would 
have  been  prejudicially  affected  in  promoting 
new  litigation,  they  would  never  have  passed 
the  bill  in  question.  Therefore  I  say  that  the 
legislation  was  undoubtedly  well  considered 
in  the  local  legislature,  and  I  do  submit  that 
it  gave  nothing  more  and  nothing  less  than  the 
right  of  a  new  trial,  which  could  not  have 
been  obtained  in  any  other  way. 

Reference  has  been  made  to  the  extra- 
ordinary powers  given  to  the  Minister  of 
Justice  under  the  Criminal  Code  in  capital 
cases  to  order  a  new  trial  without  the  inter- 
position of  judicial  proceedings.  But  that 
power  is  exercised  very  sparingly.  However, 
there  have  been  cases,  and  I  had  intimate 
experience  with  one  such  case  where  the  ex- 
ercise of  the  power  was  absolutely  justified. 
Of  course,  in  civil  matters  there  is  no  such 
power  given  to  anyone,  except  the  sovereign 
power  in  the  legislature  of  Nova  Scotia,  and 
I  submit  that  that  sovereign  power  was  not 
abused  in  this  case. 

A  great  deal  of  time  has  been  taken  in 
arguing  the  constitutional  aspect  of  this 
matter.  I  do  not  propose  to  follow  along 
the  paths  that  have  already  been  well  trodden 
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in  that  connection,  except  to  say  that  I  ven- 
ture the  assertion  that  the  opinion  expressed 
by  Sir  Allen  Aylesworth  in  the  Florence  min- 
ing case  correctly  sets  forth  what  is  the  con- 
stitutional practice  in  the  cases  and  decisions. 

Mr.  HAROLD  PUTNAM  (Colchester) :  Mr. 
Speaker,  the  'hon.  member  for  York-Sunbury 
(Mr.  Hanson)  dropped  a  remark  by  which, 
whether  intentionally  on  his  part  or  inad- 
vertently, the  opinion  would  naturally  be 
formed  by  this  House  that  it  was  not  unusual 
for  the  legislature  of  Nova  Scotia  to  settle 
titles  by  legislation.  Having  watched  legisla- 
tion there  for  a  long  term  of  years,  and  being 
a  native  and  a  lawyer  of  that  province,  I  say 
the  practice  is  utterly  unusual  and  that  the 
valuation  placed  by  the  hon.  member  upon 
the  land  which  happened  to  come  under  a 
validating  bill  would  lead  to  a  wholly  wrong 
inference.  It  is  true  that  in  a  validating  bill 
property  was  included  which  according  to  my 
hon.  friend — and  I  do  not  doubt  his  word — 
may  have  sold  for  something  like  $150,000,000. 

Mr.  HANSON:  No. 

Mr.  PUTNAM:'  A  million  and  a  half,  I 
of  course  meant.  But  as  to  99  per  cent  of 
that  property  there  was  no  possible  question 
about  the  validity  of  the  title.  There  was 
some  doubt  as  to  about  $800  or  $900  worth  of 
property  included  in  the  tract,  and  it  was  for 
the  purpose  of  settling  title  to  that  small  por- 
tion that  the  blanket  bill  was  put  through 
covering  all  the  lands  that  the  Fraser  Pulp 
and  Paper  Company  required.  And  even  in 
respect  of  the  title  which  was  doubtful,  my 
hon.  friend  and  I  had  a  friendly  contest  this 
winter  and  the  Lower  House  of  Nova  Scotia, 
put  through  a  bill  undoing  the  injustice  which 
they  did  to  the  man  in  regard  to  the  $800  or 
$900  worth  of  property  which  was  taken  from 
him,  and  before  it  reached  our  House  of  Lords' 
— our  Legislative  Council — the  parties  arrived 
at  a  settlement.  But  it  is  absolutely  erro- 
neous to  suppose  that  the  government  of  the 
province  of  Nova  Scotia  have  any  policy  of 
validating  titles  of  substantial  value.  There 
is,  however,  in  some  counties  an  optional 
Lands  Title  Act  in  effect  where  after  an  ex- 
tensive system  of  newspaper  and  poster  ad- 
vertising a  person  may  by  motion  have  a  title 
declared,  but  the  most  ample  notice  must  be 
given  to  every  abutter  and  to  every  person 
^who  can  possibly  be  considered  as  having  any 
interest  or  claim  in  or  to  the  land  in  question. 
Exceedingly  infrequent  are  the  occasions  when 
'the  legislature  of  Nova  Scotia  purports  to 
settle  a  title. 

Hon.  HUGH  GUTHRIE  (South  Welling- 
ton) :   Mr.  Speaker,  I  regret  very  much  that 


owing  to  absence  from  the  chamber  I  did  not 
hear  the  earlier  portion  of  this  debate,  nor  am 
I  able  to  say  that  I  am  in  any  way  familiar 
with  the  merits  of  the  controversy  which  has 
taken  place  in  the  courts  and  in  the  legisla- 
ture of  Nova  Scotia.  My  knowledge  in  re- 
gard to  the  matter  has  been  gathered  solely 
from  what  I  have  heard  of  the  debate  this 
evening,  aad  I  think  I  may  safely  say  that 
anyone  who  has  listened  carefully  to  the  pro- 
ceedings this  evening  must  be  forced  to  the 
conclusion  that  the  question  now  before  the 
House  does  touch  one  of  the  most  important 
and  one  of  the  most  vital  interests  which  the 
provincial  governments  and  the  Dominion 
government  have,  under  our  great  constitu- 
tional charter  known  as  the  British  North 
America  Act.  The  subject  now  under  discus- 
sions involves  in  a  most  pointed  way  the 
respective  jurisdictions  of  our  provincial  legis- 
latures on  the  one  hand  and  of  the  Dominion 
executive  on  the  other. 

For  the  purpose  of  the  brief  remarks  which 
I  propose  to  make  "to  the  House  the  merits 
of  the  controversy  really  need  not  be  con- 
sidered.' The  address  delivered  to-night  by 
my  hon.  friend  the  Acting  Minister  of  Na- 
tional Defence  (Mr.  Macdonald)  was  largely 
a  discussion  of  the  rights  and  claims  and 
counter-claims  of  the  individuals  in  Nova 
Scotia  who  sought  either  to  enforce  or  to  re- 
peal some  alleged  claim.  In  the  view  I  take 
of  the  matter  we  need  not  concern  ourselves 
with  the  claims  of  the  various  interested 
parties  in  the  province  of  Nova  Scotia.  In 
coming  to  a  determination  upon  this  matter, 
it  is  of  no  moment  whether  the  claims  of  the 
MacNeils  are  well  founded  or  ill  founded. 
The  point  and  the  single  point  which  we  are 
called|  upon  to  decide  is  the  constitutional 
question,  should  this  parliament  or  should  the 
government  of  the  Dominion  exercise  juris- 
diction to  annul  or  to  disallow  act  of  the 
legislature  of  the  province  of  Nova  Scotia, 
passed  by  that  legislature  while  acting  strictly 
within  its  legislative  rights  as  laid  down  by 
the  British  North  America  Act?  That  is  the 
simple  question  we  have  to  decide,  and  I 
doubt  if  any  more  important  question  or  any 
more  far  reaching  question  can  be  raised  in 
this  parliament  than  this:  should  this  parlia- 
ment, should  the  government  of  this  country 
in  any  case,  undertake  to  disallow  or  to  annul 
an  act  of  a  provincial  legislature  when  that 
act  has  been  passed  within  the  legislative 
jurisdiction  of  that  province. 

I' assume  we  are  all  agreed  upon  certain 
points  in  regard  to  this  case.  All  the  parties 
interested  are  residents  of  Nova  Scotia.  The 
property  over  which  the  conflict  has  taken 
place  is  situated  within  the  province  of  Nova 
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Scotia.  The  transaction  itself  does  not  af- 
fect the  rights  of  any  other  province  or  the 
rights  of  the  Dominion.  The  whole  matter 
lies  within  the  province  itself.  The  property- 
is  there;  the  parties  are  there,  and  the  legis- 
lature is  there,  and  the  question  concerns — 

Sir  LOMER  GOUIN:  If  my  hon.  friend 
will  permit  me,  I  think  he  is  in  error.  All 
the  parties  are  not  in  the  province  of  Nova 
Scotia.  Sparrow  and  MacNeil  were  doing 
business  in  Montreal.  They  went  into  liqui- 
dation in  Montreal  and  the  curator  was  ap- 
pointed in  Montreal.  They  had  creditors  in 
Montreal,  who  are  still  creditors,  unpaid.  The 
Plaster  Quarries  Company  is  not,  that  I  know-' 
of,  a  company  having  interests  only  in  the 
province  of  Nova  Scotia.  'The  bonds  were 
sold  and  distributed  all  over  Canada. 

Mr.  GUTHRIE:  I  am  glad  my  hon.  friend 
has  put  me  right  on  that  point.  But  after 
all,  it  is  the  property  itself,  and  where  that 
property  is  located  with  which  we  are  more 
particularly  concerned.  Where  is- the  corpus? 
Where  are  the  assets?  It  is  in  regard  to  the 
assets  that  this  particular  legislation  imposes 
rights  or  obligations  or  seeks  to  change  title 
of  ownership.  I  do  not  think  that  anyone 
would  controvert  the  statement  that  the 
whole  question  under  discussion  is  within  the 
exclusive  legislative  jurisdiction  of  Nova 
Scotia.  If  we  can  come  to  that  conclusion,  as 
I  think  we  must,  then  I  think  the  next  step 
is  a  very  simple  one.  The  constitutional  prac- 
tice which  has  grown  up  in  the  course  of  over 
fifty  years  in  this  country  is  simply  this: 
that  in  regard  to  questions  over  which  pro- 
vincial legislatures  have  within  themselves' 
legislative  jurisdiction,  this  House,  this  govern- 
ment, shall  not  interfere.  I  agree  that  the 
constitutional  development  in  the  Dominion 
of  Canada  has  not  been  a  matter  of  a  few 
months  or  even  a  matter  of  a  few  years. 
Our  constitutional  rights  were  settled,  it  is 
true,  in  a  written  constitution  in  the  year 
1867.  But  there  has  been  a  slow, but  steady 
development  of  constitutional  practice;  and 
views  which  were  entertained  in  the  seventies 
and  the  eighties  and  the  nineties  do  not 
prevail  to-day  and  are  not  considered  good 
parliamentary  usage  or  good  constitutional 
practice.  One  has  only  to  glance  over  the 
works  of  the  various  constitutional  authors 
who  have  written  upon  the  subject  to 
follow  step  by  step  the  constitutional  develop- 
ment which  has  taken  place  in  Canada  since 
1867.  The  case  cited  this  evening  by  my  hon. 
friend  the  Acting  Minister  of  Defence  (Mr. 
Macdonald),  including  the  argument  of  Mr. 
Lafleur,  K.C.,  of  Montreal,  puts  the  matter 
more    conclusively    than    any    argument  of 

[Mr.  Guthrie.] 


mine  could  do.  The  citation  made  by  the 
hon.  gentleman  was  from  Lefroy's  work  on 
Canada's  Federal  System,  page  46,  and  I  am 
going  to  repeat  the  quotation,  because  it  is 
very  appropriate  to  the  discussion  which  is 
now  proceeding: 

Mr.  Lafleur  informed  the  Privy  Council  of  Canada 
that  the  number  of  acts  actually  disallowed  on  grounds 
of  injustice  under  what  he  calls  the  old  regime,  i.e  , 
from  confederation  to  1898,  were  five  in  number; 
but  that  in  numbers'  of  other  cases  the  recommenda- 
tions madr»  by  the  ministers  of  justice  led  to  a 
change  in  the  law  either  by  repeal  or  by  amendement, 
and  consequently  the  necessity  for  disallowance  was 
obviated.  As  to  the  five  cases  thus  referred  to  by 
Mr.  Lafleur  where  disallowance  actually  followed,  Mr. 
Masten,  arguing  on  the  other  side,  remarks  as  to  them: 
"  I  find  that  in  two  of  these  cases,  one  principal  ground 
of  objection  was  that  the  rights  of  Dominion  com- 
panies were  prejudicially  affected,  which  always  is  a 
recognized  ground  for  disallowance,  and  therefore,  it 
Hakes  away  from  the  strength  of  the  remarks  which 
are  obiter  on  the  other  question." 

Mr.  Lafleur  makes  it  clear  in  the  first  place 
that  under  "the  old  regime"  five  cases  have 
arisen  in  Canada  where  the  Dominion  gov- 
ernment saw  fit  to  interfere  and 
10  pr.m.  disallow  provincial  acts.  "Under 
the  old  regime,"  mark  you,  but  the 
development  from  1896  down  to  the  present 
time  has  been  entirely  the  other  way.  I  ap- 
peal to  my  hon.  friend  the  Minister  of  Jus- 
tice (Sir  Lomer  Gouin),  and  I  refer  him  to 
the  language  of  the  late  Edward  Blake,  who 
was  probably  the  most  outstanding  legal  mind* 
that  ever  adorned  this  House.  The  late  Hon. 
Edward  Blake,  speaking  in  this  House,  de- 
clared that  a  provincial  legislature  might  do 
wrong  if  it  liked  so  long  as  it  acted  within 
its  strict  constitutional  rights  under  the  Brit- 
ish North  America  Act;  it  could  do  wrong  if 
it  liked  in  regard  to  property  and  civil  rights 
and  there  was  no  right  in  this  government  or 
this  parliament  to  correct  it.  Let  me  men- 
tion another  authority.  Another  minister  of 
justice,  who  was  in  that  office  when  I  first 
entered  parliament,  the  late  Hon.  David  Milk, 
held  the  same  view.  He  stated  on  more  than 
one  occasion  in  this  House  that  there  should 
be  no  interference  by  federal  authority  in 
.cases  very  similar  to  the  present  one.  Fol- 
lowing him,  Hon.  Charles  Fitzpatrick,  when 
Minister  of  Justice,  afterwards  Sir  Charles 
Fitzpatrick,  took  identically  the  same  view. 
Following  him  again,  Sir  Allen  Aylesworth,  now 
a  member  of  the  Upper  House,  when  min- 
ister of  justice,  stated  his  view  of  the  ques- 
tion in  a  speech  which  actually  became 
famous  in  Canada.  In  fact,  that  speech, 
which  was  connected  With  the  Florence  min- 
ing case,  was  reported  in  full  in  Great  Britain, 
and  Sir  Allen  Aylesworth  himself  told  me  that 
Rt.  Hon.  'Mr.  Asquith,  at  that  time  Prime 
Minister  of  Great  Britain,  had  spoken  to  him 
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in  regard  to  it,  had  expressed  his  approval 
of  the  constitutional  practice  which  Sir 
Allen  Aylesworth  had  so  forcibly  j  expressed 
in  this  House. 

In  the  face  of  such  outstanding  authority 
can  anyone  for  a  moment  argue  that  the  actual 
constitutional  practice  in  Canada  to-day  is 
otherwise  than  Sir  Allen  Aylesworth  stated  it 
to  be?  I  grant  we  have  the  right  to  disallow 
provincial  legislation — That  is  one  thing.  It 
is  declared  in  the  British  North  America  Act 
that  we  have  such  a  right;  but  is  it  good  con- 
stitutional practice  to  exercise  that  right?  To 
have  a  strict  legal  right  to  do  an  act  is  one 
thing  and  to  have  a  constitutional  right  to 
do  it  is  another  thing.  After  having  had 
experience  of  over  fifty  years  in  this  country, 
in  coistitutional  government  under  the  oper- 
ation of  the  British  North  America  Act,  I  sub- 
mit that  we  are  turning  precedent  after  pre- 
cedent and  page  after  page  of  constitutional 
development  if  in  a  case  of  this  kind  we 
attempt  to  interfere  with  the  legislative  juris- 
diction of  the  province  of  Nova  Scotia. 

Mr.  MACKENZIE  KING:  Is  my  hon. 
friend  aware  whether  any  objection  has  been 
raised  by  either  the  government  or  the  legis- 
lature of  Nova  Scotia  to  this  act  of  disallow- 
ance, and  if  not,  wherein  has  there  been  any 
invasion  of  provincial  rights? 

Mr.  GUTHRIE:  I  speak  purely  from  the 
standpoint  of  the  province  of  Ontario.  I  do 
not  know  that  any  objection  has  been  taken 
by  anybody  in  Nova  Scotia;  but  if  it  is  going 
to  be  recognized  in  this  country  that  the  gov- 
ernment of  Canada  can  disallow  provincial 
acts  passed  by  the  legislatures  of  the  various 
provinces  when  acting  strictly  within  their 
provincial  rights  and  jurisdictions  I  think  every 
province  of  Canada  is  vitally  interested  in  the 
question;  and  it  is  only  from  that  point  of 
view  that  I  thought  proper  to  interject  a  few 
remarks  upon  this  question  to-night.  I  am 
satisfied  that  as  I  make  the  statement  which 
I  have  made  to-night  that  the  Minister  of 
Justice  and  the  Minister  of  National  Defence — 

Mr.  MACDONALD  (Pictou) :  What  does 
my  hon.  friend  say  to  the  opinion  of  Hon.  Mr. 
Doherty? 

Mr.  GUTHRIE:  I  cannot  say  that  I  am 
wholly  in  accord  with  the  opinion  given  in 
this  House  by  Mr.  Doherty  as  read  by  the 
Minister  of  Justice  and  the  Minister  of  Na- 
tional Defence  to-night;  I  would  like  to  con- 
sider more  carefully  that  opinion  and  enquire 
into  the  special  facts  of  that  particular  case. 
But  I  do  know  this  in  respect  to  it,  that  no 
action  was  taken  towards  disallowance  of  that 
particular  act. 


I  have  this  remark  to  make  in  regard  to 
the  letter  sent  by  the  Deputy  Minister  of 
Justice >  to  the  Attorney  General  of  Nova 
Scotia  on  8th  November,  1921,  which  has 
been  quoted  in  this  debate.  I  think  it  was  the 
duty  of  the  law  officers  of  the  Dominion  gov- 
ernment to  call  directly  to  the  attention  of 
the  law  officers  of  the  province  of  Nova  Scotia 
what,  in  the  opinion  of  the  law  officers  here, 
was  an  apparent  wrong  or  injustice.  That  is 
the  reason,  I  fancy,  why  the  letter  of  8th 
November,  1921,  was  sent  by  the  Deputy  Min- 
ister of  Justice  to  the  Attorney  General  of 
Nova  *  Scotia.  And  the  intimation  in  that 
letter  is  very  plain  that  in  the  opinion  of  the 
law  officers  in  Ottawa  if  justice  is  likely  to  be 
done  by' this  particular  act  of  Nova  Scotia. 
The  attention  of  the  authorities  in  Nova 
Scotia  was  called  to  the  fact  that  the '  legis- 
lature of  that  province  should  remedy  the 
difficulty  itself  and  a  hint  was  certainly 
thrown  out — probably  we  should  call  it  a 
threat — that  if  no  action  were  taken  in  the 
matter  by  the  government  of  Nova  Scotia  the 
federal  government  might  see  fit  to  act  in  the 
matter.  Let  me  quote  the  concluding  state- 
ment made  by  the  deputy  minister  in  this 
letter, 

It  would  be  the  duty  of  the  Minister  of  Justice,  as 
you  will  perceive,  to  consider  the  propriety  of  recom- 
mending disallowance  of  this  statute,  and  he  would 
be  glad,  in  considering  the  matter,  to  have  before 
him  any  explanation  or  representation  which  your 
government  would  desire  to  submit. 

Then  followed  the  notification  of  the  22nd 
March,  1922,  when  my  hon.  friend,  the  present 
Minister  (Sir  Lomer  Gouin)  was  the  incum- 
bent of  the  office  of  Minister  of  Justice.  Note 
particularly  the  language  of  the  letter  of  the 
22nd  March,  1922,  which  also  is  from  the 
Deputy  Minister  of  Justice: 

I  observe  that  your  legislature  is  now  in  session,  I 
have  discussed  this  matter  with  the  Minister  of  Jus- 
tice— 

That  is  the  present  incumbent — 

—and  he  desires  me  to  suggest  that  your  government 
should  give  earnest  consideration  to  the  propriety  of 
putting  through  a  repealing  act  at  the  present  ses- 
sion— 

Here  is.  the  same  threat,  here  is  the  same 
hint. 

—otherwise  it  will  be  difficult  to  resist  the  application 
to  disallow,  but  disallowance  of  this  sort  of  statute, 
which  is  I  suppose  intra  vires,  upon  the  ground  of 
its  conflict  with  the  principles  of  justice,  would  introduce 
a  principle  of  action  here  with  respect  to  provincial 
legislation  which  it  might  afterwards  be  found  difficult 
to  restrict  within  duo  limits,  and  therefore,  upon  con- 
stitutional grounds  and  for  motives  of  expedi.-ncy  it 
is  suggested  that  the  necessity  of  further  consideration 
by  this  government  should  be  avoided  by  local  action. 

That  is  precisely  the  point  which  I  desire  to 
make.    If  we  disallow  this  act  where  is  the 
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practice  to  stop?  To-morrow  it  may  be  the 
case  of  Alberta;  the  next  day  it  may  be  the 
case  of  Saskatchewan;  the  next  day  it  may 
be  the  province  of  Ontario.  The  right  to 
disallow  provincial  legislature  is  expressly  con- 
ferred by  the  British  North  America  Act  upon 
the  federal  government.  Our  constitutional 
practice  established  for  many  years  says  no, 
we  should  not  act.  What  are  we  going  to  do? 
Will  the  minister,  because  of  this  present  act 
of  disallowance  not  be  tempted  to  act  in  a 
similar  manner  on  subsequent  occasions,  or 
may  another  Minister  of  Justice,  at  some  time 
in  the  future  history  of  the  countiy,  not  justify 
some  further  act  of  disallowance  by  citing 
what  the  present  government  did  with  respect 
to  the  present  statute  of  Nova  Scotia?  What 
are  we  really  doing  in  regard  to  that  statute? 
The  government  is  assuming  here  that  it  is 
the  legislature  of  the  province  of  Nova  Scotia. 
It  is  doing  what  the  legislature  of  Nova 
Scotia  has  not  seen  fit  to  do.  That  is  the 
point  so  forcibly  argued  by  Sir  Allen  Ayles- 
worth  in  the  debate  on  the  Florence  Mining 
case:  The  government  will  have  to  put  itself 
into  the  position  of  the  legislators  of  Nova 
Scotia  in  order  to  repeal  an  act  which  the 
legislature  of  that  province  has  not  seen  fit 
to  repeal.  Is  this  House  going  to  approve  such 
a  course?  Do  we  know  sufficient  about  the 
matter?  Even  if  we  do  should  we  take  such 
action?  I  submit,  Mr.  Speaker,  that  we  should 
not. 

The  Acting  Minister  of  National  Defence 
rallies  his  supporters  to  the  support  of  him- 
self and  the  government  by  stating  that  this 
amendment  will  mean  a  vote  of  want  of  con- 
fidence. Well,  it  is  about  the  only  way  we 
can  bring  this  matter  directly  to  the  attention 
of  the  government.  I  have  not  the  permis- 
sion of  my  colleagues  on  this  side  of  the  House 
to  make  any  statement  upon  the  subject 
but  if  the  Prime  Minister  and  the  Minister' of 
Justice  will  assure  the  House  that  this  parti- 
cular act  of  disallowance  was  an  extraordinary 
proceeding  on  their  part,  and  that  the  govern- 
ment will  not  under  any  circumstances  repeat 
the  operation  in  the  future,  ,1  am  quite  sa- 
tisfied that  no  one  on  this  side  of  the  chamber 
would  desire  to  press  this  motion.  But  when 
the  government  take  the  other  ground,  when 
they  say  we  did  what  we  did  because  it  was 
right,  constitionally  then  people  in  other  parts 
of  Canada  have  to  be  aroused  to  the  situation 
because  we  believe  that  where  a  province 
legislates  strictly  within  its  own  jurisdiction 
this  government  has  no  right  to  disallow  such 
legislation  under  the  constitutional  practice 
and  usage  of  this  country.  That  is  the  broad 
ground  we  take,  and  upon  this  ground  I  have 

[Mr.  Guthrie.] 


not  yet  heard  any  serious  defence  urged  on 
the  part  of  the  government.  There  is  a  ten- 
dency to  argue  the  merits  of  the  case  and  to 
argue  very  ably — as  did  my  hon.  friend  the 
Acting  Minister  of  National  Defence— the 
rights  of  the  various  parties  affected  by  the 
legislation  and  he  may  be  absolutely  right  on  his 
facts  and  in  his  argument  of  the  merits  of  the 
case.  Even  if  he  is  right  in  all  that  he  con- 
tends the  only  tribunal  .to  right  the  wrong,  i£ 
there  be  a  wrong,  is  the  legislature  of  the  pro- 
vince of  Nova  Scotia.-  If  the  government 
overlooks  that  fact  and  assumes  to  itself  the 
functions  of  the  legislature  of  Nova  Scotia, 
while  it  may  say  that  a  section  of  the  British 
North  America  Act  permits  it  to  do  so,  the 
correct  constitutional  practice  in  this  country 
recognized  from  1896  down  to  the  present  time 
practically  by  every  government  and  every 
Minister  of  Justice  distinctly  affirms  that  a 
government  should  not  do  so. 

Mr.  MACKENZIE  KING:  I  would  ask 
my  hon.  friend  one  other  question  before  he 
concludes  his  remarks.  Do  not  all  the  opinions 
that  have  been  cited  to-day  have  reference 
to  cases  where  the  provinces  have  protested 
against  the  act  of  disallowance? 

Mr.  GUTHRIE :  I  really  cannot  answer  that 
question.  I.  do  not  know,  I  was  not  here  when 
the  discussion  took  place  this  afternoon  but  I 
would  doubt  it.  I  cannot  see  what  difference 
it  makes  whether  the  provincial  government 
protests  against  or  agrees  to  disallowance.  I 
have  heard  it  said  that  the  government  of 
Nova  Scotia  actually  requested  that  this  act 
be  disallowed  by  the  federal  government.  I 
think  the  provincial  government  assumed  a 
great  responsibility  in  so  doing  and  is  guilty 
of  a  <r.vat  impropriety.  'Hie ...government  of 
Nova  Scotia  is  not  the  legislature  of  Nova 
Scotia,  and  when"  "the  "legislature  of  Nova 
Scotia  passes  an  act,  I  think  it  is  highly  im- 
proper that  the  government  of  Nova  Scotia, 
without  consulting  the  legislature,  should  ask 
that  an  act  of  the  Legislative  Assembly 
be  annulled  by  any  outside  authority.  If 
the  act  is  wrong  in  any  particular  what 
more  simple  than  to  have  it  repealed 
by  the  legislature  of  Nova  Scotia.  The 
government  of  Nova  Scotia  is  in  power 
in  the  province  by  a  large  majority.  Were 
the  legislature  to  repeal  .  the  act  it  would 
obviate  all  this  difficulty,  clear  up  this  con- 
stitutional tangle,  and  relieve  the  federal 
government  from  doing  an  act  which  in  my 
humble  opinion  is  a  grave  constitutional  in- 
justice. I  am  satisfied  that  from  year  to 
year,  hereafter,  as  parliament  and  the  govern- 
ment continue  in  this  country  the  disallowance 
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in  the  present  case  of  this  legislation  of  Nova 
Scotia  will  be  cited  and  referred  to  as  a  pre- 
cedent for  disallowance  in  the  western  pro- 
vinces, the  eastern  provinces  or  in  the  central 
provinces  of  the  Dominion,  and  I,  for  one, 
protest  with  all  my  might  against  such  a 
practice. 

Mr.  ROBERT  FORKE  (Brandon) :  I  pro- 
pose to  say  a  few  words  on  the  subject  at 
the  present  time.  I  notice  that  most  of  the 
members  who  have  taken  part  in  this  debate 
to-night  have  been  of  the  legal  fraternity. 
The  debate  has  taken  on  largely  the  aspect  of 
the  legal  right  of  the  Dominion  and  provincial 
parliaments.  Dealing  with  the  case  in  its 
primary  aspect — that  is  in  relation  to  Mac- 
Neil — I  am  inclined  to  think,  from  all  the 
information  I  have  been  able  to  gather,  that 
there  was  nothing  very  reputable  about  the 
whole  transaction  from  beginning  to  end. 
However,  I  do  not  suppose  that  really  affects 
the  question  at  issue  at  the  present  time. 
Dealing  with  the  action  of  the  legislature  of 
Nova  Scotia,  it  does  seem  a  little  dangerous 
that  the  legislature  should  interfere  with  any 
decision  that  has  been  reached  by  the  courts 
of  the  province  or  by  the  Supreme  Court  of 
Canada.  It  might  have  a  tendency  to  lessen 
the  dignity  and  the  standing  of  those  courts. 
On  the  other  hand,  I  am  struck  with  the 
supreme  importance  of  coming  to  a  correct 
decision  in  a  matter  of  this  kind.  I  hope  that 
it  has  not  been  made  a  political  football 
at  any  time  and  that  the  question  is  being 
discussed  entirely  upon  its  merits,  because  I 
believe  it  is  one  of  very  great  importance.  I 
have  come  reluctantly  to  the  decision  I 
have  reached,  simply  because  the  question 
involved,  and  it  has  many  aspects,  and  many 
different  angles  from  which  it  can  be  viewed. 
Nevertheless,  I  cannot  but  think  it  would  be 
a  dangerous  precedent  for  the  Minister 
Justice  to  have  the  power,  or  to  make  a 
practice,  of  disallowing  acts  of  the  provincial 
legislature  when  it  is  acknowledged  that  they 
are  intra  vires  of  the  province.  That  is  the 
situation  as  I  see  it.  I  have  come  to  that  de- 
cision reluctantly  because  perhaps  with  the 
knowledge  and  experience  I  have,  I  may  not 
be  competent  to  form  a  correct  judgment, 
but  1  have  come  to  a  conclusion,  it  is  my 
honest  opinion,  and  I  will  have  to  stand  by 
it. 

Mr.  O.  R.  GOULD  (Assiniboia) :  The  de- 
bate which  has  been  carried  on  this  afternoon 
has  been  very  interesting  and  we  have  listened 
with  great  attention  from  this  corner  to  the 
deliberations  of  the  various  legal  lights  in  the 
chamber.   I  am  forced  to  the  conclusion  that, 


as  is  generally  the  case,  when  lawyers  debate  a 
case,  no  conclusion  is  arrived  at  in  their  own 
minds;  that  is,  neither  the  one  nor  the  other 
proves  his  case.  But  to  the  lay  mind  it  seems 
that  we  who  have  followed  the  arguments 
must  come  to  the  conclusion  that  there  is 
some  individual  in  the  fore  part  of  the  story 
who  has  not  been  dealt  with  adequately.  I 
am  minded  to  say  that  the  governing  body  of 
Nova  Scotia  comprises  two  bodies;  that  is 
a  legislative  council  and  a  governing  council, 
and  it  seems  to  me  that  with  the  evidence  sub- 
mitted to  them,  the  evidence  upon  which 
they  passed  the  statute  under  debate,  and 
which  has  been  disallowed,  those  two  legis- 
lative bodies  of  Nova  Scotia  were  in  a  better 
position  to  judge  the  merits  of  the  case  than 
those  who  followed  can  possibly  be.  I  do  not 
claim  to  interpret  this  question  from  a  legal 
point  of  view,  but  if  I  have  had  any  concern  in 
life,  it  has  been  to  try  to  find  out  what  is 
the  status  of  the  other  fellow,  the  under  dog, 
and  if  I  can  say  a  word  I  would  like  to  speak 
to-night  on  behalf  of  the  other  fellow.  I  refer 
to  the  primary  individual  who  is  very  much 
interested  in  the  case.  I  understood  the  Min- 
ister of  Justice  to  state  that  he  took  the 
position  that  MacNeil,  the  individual  in  ques- 
tion, had  perpetrated  a  fraud.  According  to 
the  evidence  which  I  read — and  I  may  say 
that  I  looked  into  the  evidence  for  a  con- 
siderable length  of  time — it  seems  to  me  that 
is  not  the  first  premise  we  should  have.  If  it 
be  substantiated  that  MacNeiF  perpetrated  a 
fraud,  the  fact  seems  to  be  that  others  prior 
to  that  time  had  perpetrated  a  fraud.  I  refer 
to  statements  that  have  been  made  that  notes 
had  been  given  by  MacNeil's  partner  to  the 
partner's  parent,  and  no  value  received,  that 
a  bogus  contract,  I  think,  alleged  to  have  been 
made  in  Calgary,  was  the  cause  of  sending 
MacNeil  out  to  Calgary.  As  I  stated,  that 
was  a  bogus  contract.  All  these  things  were 
submitted,  and  submitted,  I  believe,  to  the 
Nova  Scotia  legislature  and  after  a  full  dis- 
cussion by  the  two  legislative  bodies,  they 
came  to  the  conclusion  that  an  injustice  had 
been  done  MacNeil,  and  the  consequence  was 
that  the  statute  was  passed.  m 

Then  we  come  to  the  appeal  of  the  legis- 
lative bodies  in  Nova  Scotia.  The  two  legis- 
lative bodies  had  the  opportunity  again  of 
reviewing  the  newer  evidence  that  had  been 
brought  out.  The  appeal  being  brought  be- 
fore the  Nova  Scotia  legislature,  and  not 
being  allowed,  seems  to  me  to  support  the 
statement  or  attitude  they  had  taken  in  their 
first  case.   It  is  also  said  that,  on  the  first 
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hearing;  that  was  given  before  the  Minister  of 
Justice,  it  must  have  been  only  the  evidence 
of  Quarries  Limited,  that  could  be  taken  into 
consideration,  because  I  understand  that  the 
defendant  in  the  case  had  not  submitted 
evidence  at  that  time.  Again  I  find  the  order 
for  disallowance  was  dated  October  17th,  while 
it  is  a  fact  that  the  Great  War  Veterans'  As- 
sociation asked  for  a  second  hearing  on 
October  18th.  Now  if  that  is  the  -case  there 
seems  to  be  something  wrong  here.  There  is 
a  conflict  of  dates.  In  that  case,  it  does  go  to 
prove — and  I  believe  we  are  right  in  assuming 
— that  evidence  that  might  have  been  sub- 
mitted the  second  time  could  have  had  the 
reasonable  consideration  of  the  Department  of 
Justice  here. 

Whether  that  be  right  or  wrong,  the  fact 
remains  that  such  things  as  those  have  been 
published  throughout  the  length  and  breadth 
of  the  country.  Listening  to  the  speeches  this 
afternoon,  one  must  come  to  the  conclusion 
that  there  has  been  discussed  upon  the  floor 
of  this  House,  evidence  pertaining  to  the 
case,  evidence  that  was  submitted  to  the 
Nova  Scotia  legislature,  before  the  courts, 
and  so  forth.  As  I  have  endeavoured  to  ex- 
plain, I  have  taken  it  upon  myself  to  present 
the  case  of  MacNeil  on  its  merits,  and  I 
have  in  my  hand  a  statement  which,  although 
it  is  quite  lengthy,  I  should  like  to  place 
upon  Hansard,  because  it  presents  the  other 
side  of  the  case,  and,  perhaps,  the  ultimate 
decision  in  this  case  will  rest  upon  the  judg- 
ment put  upon  this  statement.  I  do  this,  not 
because  I  wish  to  take  responsibility;  I  am 
not  taking  responsibility  at  all  for  the  state- 
ment. But  this  has  been  handed  to  me,  and 
looking  upon  it  as  a  disinterested  spectator, 
I  feel  that  there  has  been  an  omission  of 
evidence  in  rebuttal  of  that  which  has  been 
given  to-day.  I  think  I  am  justified  in  stat- 
ing that  the  individual  from  whom  I  have 
received  this  statement  says  that  he  is  pre- 
pared to  prove  all  this  evidence  in  any  place 
in  the  Dominion  of  Canada.  If  that  be  the 
case,  there  are  some  very  strong  statements 
in  this.   The  statement  reads: 

That  I  am  prepared  to  prove  that  certain  parties  in 
Montreal  in  1911  did  conspire  to  obtain  possession  of 
the  personal  assets  of  F.  J.  MacNeil. 

That  is  F.  J.  MacNeil,  a  partner  of  the 
firm  of  Sparrow  and  MacNeil.  That  is  the 
allusion  I  made  to  the  fact  that  there  was  a 
primary  premise  to  the  statement  made  that 
the  MacNeils  themselves  had  not  acted  on 
purely  legal  grounds. 

That  there  were  grounds  for  warranting  a  belief 
amongst  those  parties  that  the  gypsum  property  would 
be  one  of  F.  J.  MacNeil's  assets. 

[Mr.  Gould.] 


That  the  value  of  the  property  was  surmised  by 
these  parties  in  1911  as  much  as  it  is  surmised  to-day. 

That  F.  J.  McNeil  and  W.  F.  Sparrow  were  equal 
parties  in  an  unlimited  contracting  firm  in  Montreal, 
known  as  Sparrow  and  MacNeil,  and  that  W.  F.  Spar- 
row used  this  business  connection  to  further  the  con- 
spiracy against  F.  J.  MacNeil.  The  steps  taken  by 
Sparrow  to  further  this  end  were  as  follows 

F.  J.  MacNeil  was  lured  to  Calgary — 

I  made  reference  to  that  statement  before. 

— in  the  latter  part  of  June,  1911,  in  connection  with  a 
contract  from  which  tremendous  profits  were  expected. 
Later,  he  was  advised  that  the  firm  was  in  difficulties, 
and  that  failure  to  act  on  a  certain  suggestion  would' 
result  in  the  loss  of  this  large  contract  to  the  firm. 
On  July  6,  1911,  F.  W.  Sharp  notified  the  creditors 
of  Sparrow  and  MacNeil  that  the  liabilities  of  this 
firm  were  in  the  vicinty  of  $50,000,  and  assets  about 
$20,000;  that  firm  had"  a  large  contract  in  the  West, 
and  that  if  partner  MacNeil  would  make  over  his 
assets  to  him  (Sharp)  as  trustee  for  creditors,  the 
firm  would  be  allowed  to  continue  business;  that  on 
partner  MacNeil  refusing  to  do  this,  an  assignment 
would  be  made. 

'  For  various  reasons  MacNeil  refused  to  do  as  de- 
sired. On  July  12,  1911,  Mr.  Sparrow  made  a  judicial 
abandonment  of  the  firm's  affairs,  listing  both  movable 
and  immovable  property  belonging  to  the  firm.  He 
swore  the  firm  owned  no  immovable  property.  Creditors 
were  informed  by  Mr.  Sharp  that  Mr.  Sparrow  (a 
supposed  millionaire's  son)  did  not  have  a  cent  for  them. 
Mr.  MacNeil  was  considered  wealthy  and  Mr.  Sharp, 
who  following  the  abandonment  was  appointed  curator, 
informed  creditors  that  he  was  taking  steps  to  secure 
MacNeil's  assets. 

MacNeil's  assets  were  levied  upon,  presumably  for 
the  benefit  of  creditors.  (Registrar's  records  in  New 
Jersey  in  1921  show  MacNeil's  land  in  that  state  held 
as  a  personal  asset  of  F.  W.  Sharp.)  But  the  creditors 
of  the  firm  have  not  been  paid.  The  firm's  notes  for 
thousands  of  dollars  were  given  to  parties  by  Mr. 
Sparrow  without  MacNeil's  knowledge.  Private  debts 
were  charged  to  the  firm's  accounts  by  Sparrow. 

MacNeil  learned  that  the  Calgary  contract  was  with 
a  company  that  did  not  even  exist.  The  supposed 
president  of  this  company  had  been  given  the  firm's 
notes  by  Sparrow  unknown  to  MacNeil,  to  the  amount 
of  $15,000. 

It  was  learned  that  the  gypsum  property  was  not 
a  personal  asset  of  F.  J.  MacNeil's  that  he  never  held 
title,  same  being  in"  the  name  of  Jane  E.  MacNeil. 

That  the  subsequent  action  taken  by  F.  W.  Sharp 
to  deprive  Miss  MacNeil  of  her  property  was  founded 
on  fraud  which  it  served  as  a  cloak  to  cover. 

That  the  expense  entailed  in  prosecuting  this  action 
against  Miss  MacNeil's  title  was  borne  by  innocent 
parties  whose  interests  the  courts  were  falsely  led  to 
believe  would  be  benefited  by  Mr.  Sharp  receiving  a 
favourable  decision,  while  an  adverse  decision  would 
deprive  them  of  their  just  claims  against  an  insolvent 
firm. 

That  a  statement  which  led  to  action  being  taken 
against  Miss  MacNeil's  title  is  not  entitled  to  credit 
inasmuch  as  it  appears  in  the  firm's  books,  the  care 
of  which  Mr.  Sparrow  would  be  responsible  for,  and 
was  alleged  as  follows  "Investment  account,  gypsum 
property— Island   point,   Cape  Breton,  $2,000." 

That  the  evidence  given  in  Mr.  Sharp's  behalf  and  on 
which  the  courts  of  Canada  gave  decision  was  not  sub- 
jected to  cross-examination,  was  given  at  a  hearing 
granted  under  writ  of  commission  at  Montreal,  which 
hearing  took  place  without  knowledge  of  the  Mac- 
Neils.     They  learned  of  it  after  it  was  over. 

That  the  witnesses  who  gave  evidence  in  Mr.  Sharp's 
behalf  were  parties  who  played  a  part  more  or  less  in 
the  affairs  of  Sparrow  and  MacNeil  and  subsequent 
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insolvency,  or  previously  been  interested  in  the  gypsum 
property. 

That  when  the  case  came  to  trial  in  Sydney,  evidence 
in  rebuttal  to  plaintiff's  evidence  was  entrusted  to  Miss 
MacNeil's  lawyer,  but  was  not  filed. 

It  seems  to  me  that  some  very  important 
points  are  being  brought  out  here. 

That  according  to  records,  nine  judges  in  Canada 
gave  decision  on  the  case,  five  against  and  four  in 
favour  of  Miss  MacNeil. 

That  evidence  has  been  brought  out  before, 
and  I  do  not  need  to  repeat  it.  The  state- 
ment continues: 

That  a  document  representing  F.  J.  MacNeil  as 
owner  of  the  gypsum  property  was  filed  by  G.  C. 
Fletcher,  witness  for  plaintiff  Sharp,  for  the  purpose  of 
misleading  the  courts.  That  said  document  also  led 
courts  to  believe  that  G.  C.  Fletcher  had  paid  F.  J. 
MacNeil  $1,000  to  bind  a  certain  agreement  re  gyp- 
sum property.  *  This  agreement  required  that  G.  C. 
Fletcher  pay  $35,000  plus  $9,000  a  year  royalty  for  the 
right  to  mine  and  ship  gypsum  from  the  said  property. 

That  when  courts  awarded  property  to  Mr.  Sharp  for 
benefit  of  firm's  creditors,  Mr.  Sharp  disposed  of  it 
through  G.  C.  Fletcher  for  the  sum  of  $2,500. 

That  two  of  Mr.  Sharp's  witnesses  were  also  inspec- 
tors with  duties  to  assist  Mr.  Sharp  in  disposing  of 
firm's  assets  to  the  best  interest  of  firm's  creditors. 

That  without  any  new  discoveries  being  made,  the' 
property  was  subsequently  represented  in  a  statement 
issued  through  Bradstreet's  as  being  worth  more  than 
$2,750,000. 

That  aside  from  local  branches,  two  provincial  com- 
mands and  the  Dominion  command  of  the  Great  War 
Veterans'  Association  of  Canada  who  investigated  Miss 
MacNeil's  claims,  following  return  of  J.  Stanley  Mac- 
Neil from  overseas  active  service,  came  to  the  con- 
elusion  that  the  courts  had  not  been  given  an  ' oppor- 
tunity of  fully  weighing  the  respective  claims.  They 
joined  him  in  appealing  to  the  Supreme  Court  of  Can- 
ada, the  Department  of  Justice,  and  finally  the  gov- 
ernment of  Nova  Scotia  to  have  the  case  reopened,  in 
order  that  all  the  evidence .  could  be  fully  considered 
and   an  equitable  decision  reached. 

After  hearing  the  full  statement  of  Miss  MacNeil's 
claims  the  Nova  Scotia  legislature  at  its  1921  session 
passed  an  act  vesting  the  property  in  her  right.  That 
legislature  took  this  stop  with  the  object  of  placing 
the  case  in  the  position  where  the  courts  could 
deal  with  U,  and  set  a  period  of  .one  ,year  in  which 
action  could  be  taken  to  test  Miss  MacNeil's  title. 
The  title  was  subsequently  transferred  by  Miss  Mac- 
Neil to  her  brother,  D.  Stanley  MacNeil,  in  return 
for  consideration  and  in  fulfilment  of  an  arrangement 
made  at  the  time  the  property  was  originally  purchased 
as  a  family  home,  at  which  time  Stanley  MacNeil  was 
a  minor.  On  September  5th,  1922,  Stanley  MacNeil 
received  in  Ottawa  the  information  that  notice  of  writ 
obta:nod  on  May  20.  1922,  had  been  served  on  his 
sister  on  August  31,  that  action  against  the  property 
was  pending  and  that  if  appearance  was  not  filed  in 
Nova  Scotia  he  would  lose  by  default.  He  then  pro- 
ceeded to  Halifax,  had  appearance  entered  and  was 
awaiting  action.  On  the  evening  of  October  4,  he  re- 
ceived a  telegram  from  Mr.  E.  L.  Newcombe,  Deputy 
Minister  of  Justice,  which  informed  him  that  the 
parties  who  were  bringing  action  against  his  right  to 
the  gypsum  property  had  also  petitioned  the  federal 
authorities  for  disallowance  of  the  statute  on  which 
his  title  rested,  and  that  the  minister  would  hold  a 
hearing  at  Montreal  on  Monday  morning,  October  9. 

The  point  is  brought  out  that  Stanley  Mac- 
Neil had  only  five  days,  one  of  them  Sunday, 
in  which  to  consult  legal  counsel,  to  prepare 


his  case  and  to  travel  from  Nova  Scotia  to 
Montreal,  and  he  maintains  that  this  was  ab- 
solutely inadequate  time  for  him  to  take  the 
necessary  steps. 

Mr.  MacNeil  claims  that  he  had  no  opportunity  to 
have  counsel  prepare  argument  for  him  and  at  the 
hearing  at  Montreal  he  refused  to  file  evidence  or 
present  an  unprepared  case  and  requested  that  hearing 
be  postponed.  To  meet  the  convenience  of  counsel  for 
petitioning  parties  the  minister  proceeded  with  the 
hearing,  inferring  that  there  would  be  a  further  hearing 
later.  Counsel  for  petitioning  parties  made  no  state- 
ment that  they  could  support  which  would  be  of 
sufficient  importance  as  an  argument  in  support  of  their 
petition,  to  be  worthy  of  consideration  or  criticism. 

On  October  13  it  was  thought  advisable  by  the  Great 
War  Ve'terans  Association  of  Canada  to  present  argu- 
ment in  defence  of  Mr.  MacNeil's  interests,  and  the 
minister  was  requested  to  grant  a  further  hearing  for 
this  purpose.  The  minister  complied  and  named  Octo- 
ber 18  for  the  purpose.  Mr.  MacNeil  further  con- 
tends that  it  would  require  weeks  for  counsel  to  get 
acquainted  thoroughly  with  the  case  and  the  moves 
made  by  the  parties  connected  with  it  to  regain  posses- 
sion of  the  property  without  appearing  in  court.  He 
placed  a  written  presentation  of  the  facts,  covering 
fifteen  pages,  before  the  minister  and  filed  some  fifty 
extracts  of  evidence  to  support  them.  No  witnesses 
were  called,  nor  were  any  records  kept  of  the  hearing, 
but  a  few  days  later  he  was  informed  that  the  statute 
was  disallowed  on  recommendation  of  the  Minister  of 
Justice  to  the  Governor  in  Council. 

I  have  already  called  the  attention  of  the 
House  to  the  fact  that  the  disallowance  was 
made  on  October  18  and  the  letter  he  received 
bore  date  October  17.  Another  statement  is  to 
the  effect  that  upon  the  request  of  Stanley 
MacNeil  a  hearing  of  the  parties  was  had 
"before  the  undersigned",  but  no  hearing  was 
held  at  his  request  previous  to  October  18th. 
The  statement  continues: 

The  undersigned  is  not  aware  of  any  circumstance 
whatever,  moral,  equitable  or  legal,  which  can  be  pointed 
to  in  justification  of  the  legislation  under  review.  In 
addition  to  the  Great  War  Veterans  of  Canada,  and  the 
legislature  of  Nova  Scotia,  eminent  legal  authority 
throughout  Canada  and  the  ex-Chief  Justice  of  Nova 
Scotia,  who  gave  an  adverse  decision  in  the  case  of 
Sharp  versus  MacNeil,  rendered  assistance  in  having 
the  statute  passed.  The  record  of  Sharp  versus  Mac- 
Neil is  founded  on  the  un -cross  examined  evidence  of 
witnesses,  including  W.  F.  Sparrow  and  the  gentleman 
who  acted  as  counsel  for  disallowance  of  statute  on 
October  18.  It  would  be  impossible  for  the  minister 
to  give  careful  consideration  on  October  17  to  material 
filed  and  representations  made  to  Stanley  MacNeil  on 
October  18.  It  would  be  impossible  to  give  full  and 
complete  consideration  to  the  statement  and  evidence 
submitted  by  Mr.  MacNeil  to  the  Minister  of  Jus- 
tice in  the  short  period  of  time  from  the  actual  date 
of  submission  to  the  actual  date  upon,  which  the 
statute  was  disallowed.  No  reference  was  made  in  the 
recommendation  to  the  fact  that  a  court  action  was 
pending,  and  no  reference  was  made  to  D.  Stanley 
MacNeil  as  owner  of  the  property;  nor  was  any  refer- 
ence made  to  the  fact  that  Plaster  Quarries,  Limited, 
who  brought  the  petition  was  formed  for  the  purpose 
of  acquiring  the  property.  Witness  in  the  case  of  Sharp 
versus  MacNeil  held  fifty  per  cent  of  the  stock  of 
the  company.  « 

There  are  other  points,  Mr.  Speaker,  but  I 
think  the  salient  features  of  the  matter  have 
been  outlined  in  the  memorandum  I  have  read 
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to  the  House.  I  desire  to  make  it  clear  again 
that  I  am  not  acting  from  any  prejudiced  point 
of  view  at  all;  but  as  a  layman  listening  to 
the  discussion  that  has  taken  place  this  after- 
noon and  evening,  and  reading  much  of  the 
evidence  that  has  been  submitted  in  various 
quarters,  in  the  press,  in  the  House  and  through- 
out the  country,  I  have  come  to  the  conclusion 
that  the  underdog  should  have  his  case  pre- 
sented in  some  way  in  this  House.  I  cannot 
present  it  from  the  legal  point  of  view.  This 
memorandum  was  supplied  me  and  I  con- 
sider I  am  only  doing  my  duty  in  bringing  it 
to  the  attention  of  the  House.  There  is  one 
thing  I  wish  to  comment  slightly  upon  and  that 
is  the  peculiar  circumstances  which  surround 
this  property  the  initial  payment  of  $2,000 
and  the  statement  made  that  there  was  a  know- 
ledge that  gypsum  was  on  the  property,  and  yet 
immediately  after  the  statute  was  disallowed, 
or  when  the  litigation  was  taking  place,  Brad- 
streets  estimated  the  value  of  the  property  at 
no  loss  than  $2,750,000.  There  are  many 
thoughts  that  occur  to  the  mind  of  an  ordinary 
man  when  he  considers  these  figures,  many 
thoughts  that  perhaps  are  not  justified;  and  I 
only  stand  here  and  say  a  few  words  in  the 
hope  that  justice  will  be  done;  for  justice  is 
due  each  and  every  one  of  us. 

Mr.  J.  S.  WOODSWORTH  (Centre  Win- 
nipeg) :  It  |  has  been  suggested  to-night  that 
this  is  simply  a  matter  of  politics,  but  I  want 
to  say  that  for  some  of  us  at  least  politics 
do  not  enter  into  the  matter  at  all.  There 
obviously  is  room  for  a  very  careful  investi- 
gation into  the  merits  of  a  difficult  case.  Ap- 
parently, as  has  been  brought  out,  there  has 
been  an  injustice;  at  least  there  are  some  very 
suspicious  circumstances,  attendant  upon  this 
transaction.  I  do  not  believe  that  we  have 
the  machinery  here  to  deal  with  this  case, 
but  I  take  it  that  the  matter  must  have  been 
reviewed  very  carefully  in  the  provincial 
legislature.  If  I  understand  rightly,  the  argu- 
ment was  advanced  in  defence  of  the  gov- 
ernment that  the  decision  of  the  courts  ought 
to  be  regarded  as  final,  and  that  the  action 
of  the  government  at  this  time  was  a  vindi- 
cation of  the  courts.  It  seems  to  me  that  that 
is  not  solid  ground  to  take.  Rather  I  think 
the  courts  .ought  to  be  subservient  to  the  legis- 
lative act,  and  if  for  any  reason  whatever  it 
is  felt  that  the  judgment  is  not  in  harmony 
with  justice,  it  seems  to  me  it  should  be  re- 
viewed as  apparently  it  was  by  the  provincial 
legislature. 

Then  we  have  the  other  matter  coming  up 
as  to  the  action  of  this  .^government.  As  I 
listened  to  the  arguments  which  have  been 
advanced  it  struck  me  that  we  have  no  other 

[Mr.  Gould.] 


course  to  take  than  to  stand  out  decidedly 
for  provincial  rights.  Some  weeks  earlier  in 
the  session  my  colleague  (Mr.  Irvine)  intro- 
duced a  motion  proposing  that  an  adverse 
vote  should  not  be  taken  as  indicative  of  a 
want  of  confidence  in  the  government.  We 
still  believe  that  if  there  were  a  change  of 
procedure  in  this  House  some  of  us  would 
not  be  driven  to  the  awkward  position  in  which, 
by  voting  on  the  principle  involved,  we  have 
to  vote  want  of  confidence  in  the  government. 
But  since  the  government  rejected  the  motion 
I  have  referred  to,  and  since  there  has  been 
no  revision  of  the  procedure,  and  since  it  is 
increasingly  difficult  for  a  private  member  to 
bring  a  motion  or  a  bill  before  the  House 
with  any  hope  of  its  acceptance,  there 
is  no  alternative  leftv  us  than  to 
simply  vote  on  the  principle  involved, 
even  though  our  action  may  not  indicate  our 
attitude  towards  the  government.  I  think  it 
is  only  fair  to  make  this  explanation  because 
it  is  not  a  matter  of  politics,  it  is  a  matter  of 
principle,  and  possibly  by  voting  often  enough 
along  these  lines  we  may  ultimately  bring 
about  a  change  of  procedure.  , 

Mr.  WALTER  G.  MITCHELL  (St.  An- 
toine) :  Mr.  Speaker,  I  have  listened  to  the 
debate,  and  although  I  am  not  very  familiar 
with  the  facts  of  the  case,  yet  one  feature  has 
struck  me  most  1  forcibly.  The  question  of 
the  right  of  MacNeil  or  the  corporation  that 
now  owns  the  property  in  dispute  is  not  one 
that  I  intend  to  deal  with  at  any  length,  be- 
cause to  my  mind  what  we"  have  to  decide  is 
not  whether  the  courts  of  Nova  Scotia  decided 
rightly  or  wrongly  upon  this  issue,  but 
whether,  when  the  Supreme  Court  of  Canada 
has  rendered  judgment  on  a  question  of  this 
magnitude,  the  local  legislature  can.  ten  years 
later  interfere  and  say  that,  notwithstanding 
any  rights*  created  between  the  time  the 
judgment  was  rendered  and  the  act  of  the 
legislature  was  passed,  the  Governor  in  Coun- 
cil has  no  right  to  interfere. 

Sir  HENRY  DRAYTON:  Does  the  hon. 
gentleman  think  the  statute  of  limitations  or 
any  other  statute  which  we  might  consider  for 
the  purpose  of  this  question  ought  to  run 
against  the  soldier  while  he  was  fighting  for 
his  country  overseas? 

Mr.  MITCHELL:  I  said  a  few  minutes  ago 
that  I  was  not  familiar  with  the  facts  of  the 
case,  but  that  one  feature  of  it  struck  me, 
namely,  whether  the  rights  of  third  parties 
created  between  the  time  that  the  Supreme 
Court  of  Canada  rendered  its  judgment  and 
the  local  legislature  'passed  its  enactment 
should  be  interfered  with  by  such  legislation. 
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Let  me  make  myself  clear.  Some  ten  years 
ago  this  judgment  of  the  Supreme  Court  of 
Canada  was  rendered.  In  virtue  of  it  title 
was  given  to  a  company,  and  that  company 
issued  bonds  which  were  sold  not  only  in  Nova 
Scotia  but  in  Quebec  and  Ontario,  and  I  do 
not  know  but  what  they  may  also  have  been 
sold  in  some  of  the  western  provinces.  If 
I  am  not  misinformed,  under  the  terms  of 
the  trust  deed  the  bonds  so  issued  were  made 
payable  in  the  city  of  Montreal.  Let  us 
assume,  for  the  sake  of  argument,  that  ten 
million  dollars'  worth  of  bonds  had  been 
issued  upon  the  property  in  question  and  were 
in  the  hands  of  third  parties  all  over  the 
Dominion  as  well  as  in  Great  Britain  and  the 
United  States,  would  it  be  right  that  ten  years 
afterwards  the  legislature  of  Nova  Scotia 
should  be  allowed  to  say:  "We  do  not  care 
what  the  rights  of  third  parties  may  be,  we  do 
not  care  for  the  judgment  of  the  Supreme 
Court  of  Canada,  we  do  not  care  for  the  trust 
deed  under  which  the  bonds  of  this  company 
were  issued.  We  decide  that  because  this 
property  is  situated  in  Nova  Scotia  we  will 
wipe  out  all  other  rights  and  treat  these  bonds 
as  nothing  but  scraps  of  paper,  that  the  act 
which  gave  title  to  the  company  is  no  good, 
and  we  are  going  to  hand  the  property  back 
to  someone  who  says  that  he  has  been  pre- 
judiced by  an  act  of  fraud,  notwithstanding 
that  three  courts,  including  the-  Supreme 
Court  of  Canada,  have  held  that  the  title  of 
the  company  is  valid." 

Mr.  MEIGHEN:  If  all  this  is  so,  was  it 
not  something  for  the  consideration  of  the 
legislature  of  Nova  Scotia?        ,  * 

Mr.  MITCHELL:  I  admit  that  the  legis- 
lature of  Nova  Scotia  should  have  intervened. 
I  may  say  that  I  think  it  should  not  have 
passed  the  act  when  it  did  pass.  But  the  fact 
remains  that  the  legislature  took  this  course 
ten  years  subsequent  to  the  title  which  was 
created  in  virtue  of  the  judgment  of  the 
Supreme  Court  of  Canada. 

Mr.  MEIGHEN:  Oh  no. 

Mr,  MITCHELL:  Certainly,  the  Supreme 
Court  of  Canada  decided  that  the  title  be- 
longed to  the  company  ten  years  ago. 

Mr.  MEIGHEN:  In  1915. 

Mr.  MITCHELL-  In  1915  the  Supreme 
■Court  of  Canada  decided  that  the  title  was 
vested  in  the  company  in  question.  Are  we 
to  say  that  ten  years  after  the  legislature  of 
Nova  Scotia  can  declare  this  title  to  be  no 
good  and  pass  legislation  nullifying  the  act  by 
which  the  company  obtained  title  to  the 
property? 


We  have  heard  a  lot  this  afternoon  about 
civil  rights.  There  is  no  man  in  this  House 
who  believes  more  in  provincial  autonomy 
than  I  do,  but  we  have  got  to  remember  that 
when  confederation  was  brought  about  a  right 
of  appeal  was  given  to  the  Supreme  Court  in 
such  cases.  Therefore  in  my  judgment  it  is  a 
grave  question  whether  we  should  allow  the 
provincial  legislature  to  interfere  in  this  case 
because  by  passing  such  legislation  they  are 
going  beyond  the  confines  of  their  own  pro- 
vince and  affecting  rights  created  in  virtue  of 
a  judgment  of  our  highest  federal  court. 

In  order  to  carry  my  point  a  little  further, 
let  us  assume  that  the  title  of  the  British 
Empire  Steel  Corporation  is  questioned  by 
someone  who  happened  to  be  overseas  at  the 
time  that  the  title  was  given.  Since  the  incor- 
poration of  the  company  millions  of  dollars 
worth  of  bonds  have  been  sold  in  Canada, 
the  United  States  and  Great  Britain.  Let 
us  assume  that  the  legislature  of  the  province 
of  Nova  Scotia  is  asked  to  set  aside  the 
company's  title.  While  it  might  be  within 
the  jurisdiction  of  the  legislature  to  pass  such 
an  act,  surely  no  hon.  member  would  contend, 
in  view  of  the  obligations  created  since  the 
incorporation  and  in  view  of  the  rights  of 
third  parties  all  over  the  country,  that  the 
government  or  the  parliament  of  Canada 
should  not  disallow  any  act  of  that  nature. 

I  do  not  intend  to  argue  the  question  fur- 
ther, but  it  does  seem  to  me  that  it  is  not 

only  a  question  of  the  rights  of 

II  p.m.    individuals,   created   at  the  time 

this  act  was  passed;  we  must  con- 
sider seriously  all  that  has  happened  between 
1914  and  1923.  We  must  consider  the  rights 
of  all  parties  who  have  bought  the  bonds  or 
debentures  of  this  company,  in  other  words, 
the  rights  of  third  parties — rights  which  were 
bought  and  paid  for  in  cash  and  have  perhaps 
since  been  transferred  time  and  again.  Are 
we  going  to  say  here  to-night  that  the  govern- 
ment was  wrong  when  they  disallowed  an  act 
of  a  provincial  legislature  which  declared  that 
a  title  granted  in  virtue  of  a  judgment  of  the 
Supreme  Court  of  Canada  was  nothing  more 
than  a  scrap  of  paper? 

The  House  divided  on  the  amendment  (Sir 
Henry  Drayton)  which  was  negatived  on  the 
following  division: 

YEAS 
Messrs. 

Black  (Yukon), 
Boys, 
Brethen, 
1      Caldwell,  \ 
Campbell, 
Carmichael, 
Charters, 


Anderson, 
Arthurs, 
Bancroft, 
Baxter, 
Beaubien, 
Bird, 

Black  (Huron), 
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Church, 

Leader, 

Clark, 

LeSueur, 

Coote, 

Lovie, 

Pavies, 

Lucas, 

Dickie, 

MacKelvie, 

Drayton  (Sir  Henry), 

Maclean  (York), 

Drummond; 

Macphail, 

Elliott  (Dundas), 

McKillop, 

Evans, 

Maybee, 

Findlay, 

Meighen, 

Forke, 

Millar. 

Garland  (Bow  River), 

Preston, 

Garland  (Carleton), 

Ross  (Kingston), 

Good, 

Ryckman, 

Gould, 

Senn, 

Grimmer, 

Shaw, 

Guthrie, 

Speakman, 

Hanson, 

Spence, 

Hod  gins, 

Steed  sman, 

Hocy, 

Stewart  (Hamilton), 

Hubbs, 

Stewart  (Humboldt), 

Irvine, 

Stewart  (Leeds), 

Johnston  (Last  Mountain),  Sutherland, 

Kellner, 

Thurston, 

Kennedy  (Glengarry  & 

'1  o;mie, 

Stormont), 

White, 

Kennedy  (Port  Arthur  & 

Woods. 

Kenora), 

Woodsworth — 69. 

King  (Huron), 

NAYS 

Messrs. 

Archambault, 

Kyte, 

Inland, 

Lanctot, 

Benoit, 

Lapierre, 

Leger, 

Bouchard, 

Lovett, 

Boucher, 

Low, 

Bourassa, 

Macdonald  (Pictou), 

Cahill, 

Maclean  (Halifax), 

Card  in, 

MacLean  (Prince,P.E.L), 

Carroll, 

McBride, 

Carruthers, 

McGiverin, 

Casgrain, 

Mclsaac, 

Chevrier. 

McKay, 

Ci  'sholm.i 

McMaster, 

Copp, 

Mc  Murray, 

Dechene,  ^ 

Marcil  Bonaventure) , 

Denis  (Joliette), 

Marcile  (Bagot), 

Denis  (St.  Denis), 

Marler, 

Desaulniers, 

Martell, 

Desrochers, 

Mercier, 

Duff, 

Mitchell, 

Elliott  (Waterloo), 

Morin, 

Euler, 

Morrison, 

F-^ard, 

Morrissy, 

Fielding, 

Motherwell, 

Finn, 

Munro, 

Fontaine, 

Murdock, 

Forrester, 

Neill, 

Fortier, 

Ouimet, 

Fournier, 

Papineau, 

Gauvreau, 

Parent, 

Gendron, 

Pelletier, 

Gervais, 

Prevost, 

Gordon, 

Putnam, 

Gouin  (Sir  Lomer), 

Rankin, 

Graham, 

Raymond, 

Hammell, 

Reed, 

Hatfield, 

Rinfret, 

Hudson, 

Robb, 

Hughes, 

Roberge,                  .  t  ■ 

Humphrey, 

Robichaud, 

Jacobs, 

Robinson, 

King  (Kootenay), 

Robitaille, 

King,  Mackenzie  (York), 

.  St.  Pere, 

Savard, 

Seguin, 

Sexsmith, 

Sinclair  (Oxford), 

Sinclair  ^Queens,  P.E.I. ), 


Stewart  (Argenteuil), 

Stork, 

Tobin, 

Walsh— 97. 


(The  list  of  pairs  is 

Logan, 

Murphy, 

Power, 

McKinnon, 

McCrea, 

Malcolm, 

German, 

Kay, 

Chew, 

Clifford, 

Lavigueur, 

Healy, 

Lapointe, 

Laflamme, 

Bureau, 


PAIRS 

furnished  by  the  Chief  Whips) 
Messrs. 
Bristol, 
Porter, 
Mewburn, 
McQuarrie, 
Stevens, 
Duncan, 
Chaplin, 
Wilson, 
MacLaren, 
Stansell, 
Sheard, 
Hocken, 
Ladner. 
Spencer, 
Campbell, 


Mr.  CHAPLIN:  I  was  paired  with  the 
hon.  member  for  Welland  (Mr.  German). 
Had  I  voted  I  should  have  voted  for  the 

amendment. 

Mr.  DUNCAN:  I  was  paired  with  the 
hon.  member  for  North  Bruce  (Mr.  Malcolm). 
Had  I  voted  I  should  have  voted  for  the 

amendment. 

Mr.  STANSELL:  I  was  paired  with  the 
hon.  member  for  South  Ontario  (Mr.  Clif- 
ford).  Had  I  voted  I  should  have  voted  for 

the  amendment. 

Mr.  SPENCER:  I  was  paired  with  the 
hon.  member  for  Drummond- Arthabaska  (Mr. 
Laflamme^.  Had  I  voted  I  should  have  voted 
for  the  amendment. 

Mr.  POWER:  I  was  paired  with  the  hon. 
member  for  East  Hamilton  (Mr.  Mewburn). 
Had  I  voted  I  should  have  voted  against 
the  amendment. 

Mr.  MacLAREN:  I  was  paired  with  the 
hon.  member  for  East  Simcoe  (Mr.  Chew). 
Had  I  voted  I  should  have  voted  for  the 
amendment. 

SUPPLY  / 

Motion  agreed  to  and  the  House  went 
into  Committee  of  Supply,  Mr.  Gordon  in 
the  chair. 

Civil  government,  Secretary  of  State— salaries,  $127,- 
837;  contingencies,  $29,620. 

Mr.  MEIGHEN:  I  find  no  fault  with  the 
government  getting  into  supply  and  taking 
up  an  item  so  that  it  will  be  possible  to  take 
supply  in  the  case  of  the  estimates  of  the 


[Mr.  Mitchell.] 
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Secretary  of  State  on  Thursday  and  Friday, 
but  it  is  hardly  fair  to  ask  the  committee  to 
start  passing  any  estimates  now. 

Mr.  DUFF:  Go  ahead  and  get  the  work 
done.   You  have  talked  all  day. 

Mr.  MEIGHEN:  You  did,  we  did  not. 

Mr.  DUFF:  You  are  the  worst  offenders. 

Mr.  FORKE:  You  will  not  get  any  items 
through  if  you  sit  all  night. 

Mr.  COPP:  I  should  like  to  pass  a  few 
items  that  are  uncontested.  If  my  hon.  friend 
objects  to  that  we  will  not  insist. 

Mr.  MEIGHEN:  I  do  not  know  of  any- 
thing that  is  non-contested  or  anything  spe- 
cial that  is  contested;  there  will  be  a  general 
discussion. 

Mr.  COPP :  I  would  like  to  pass  the  salaries 
of  the  deputy  heads  and  a  few  items  of  that 
kind* 

Mr.  MEIGHEN:  They  are  all  in  the  one 
vote.  We  cannot  pass  the  deputies'  salaries 
and  not  pass  the  whole  vote. 

Mr.  COPP:  Very  well.  If  my  hon.  friend 
insists  I  will  move  that  the  committee  rise 
and  report  progress. 

Progress  reported. 

PRIVATE  BILLS 

SECOND  READINGS 

Bill  No.  140  (from  the  Senate),  for  the 
relief  of  Mahlon  Beach. — Mr.  Ross  (King- 
ston) .  x 


Bill  No.  141  (from  the  Senate),  for  the 
relief  of  Annie  May  Vogelman. — Mr.  Duff. 

Bill  No.  142  (from  the  Senate),  for  the 
relief  of  Wilmot  Austin  Pickell.— Mr.  Martell. 

Bill  No.  143  (from  the  Senate),  for  the 
relief  of  Annie  May  Vogelman.   Mr.  Duff. 

ADJOURNMENT — BUSINESS     OF  THE 
HOUSE 

Mr.  MACKENZIE  KING  moved  the  ad- 
journment of  the  House. 

Sir  HENRY  DRAYTON:  What  business 
will  be  taken  up  to-morrow? 

Mr.  MACKENZIE  KING:  T£e  Italian 
treaty  will  be  the  first  item  to-morrow  then 
the  Canada  Temperance  Act  in  the  name  of 
the  Solicitor  General,  the  bill  to  amend  the 
Immigration  Act,  the  bill  to  extend  the  period 
of  the  operation  of  the  Canada  Highways  Act, 
the  bill  to  amend  the  Radiotelegraph  Act, 
third  reading  of  the  Copyright  Act,  and  the 
Naturalization  Act. 

Mr.  FIELDING:    That  is  all. 

Mr.  MEIGHEN:  Who  is  in  charge  of  the 
government's  temperance  programme,  since 
the  retirement  of  the  Solicitor  General? 

Mr.  MACKENZIE  KING:  The  Minister 
of  Justice. 

Motion  agreed  to  and  the  House, adjourned 
at  11.20  p.m. 


Ottawa:  Printed  by  F.  A.  Acland,  printer  to  the  King's  Most  Excellent  Majesty,  1923. 


1* 


